
Like many people a quarter century or more into their chosen careers I’ve become increasingly interested in giving back to my profession, and being elected to the board of directors of our prosecutor’s association has enabled me to do just that.
The Prosecuting Attorney’s Coordinating Council of Michigan (PACC) is a creature of statute and its mission is to keep the members of the Prosecuting Attorney’s Association of Michigan (PAAM) informed of all changes in legislation, law and matters pertaining to their office “to the end that a uniform system of conduct, duty and procedure is established in each county of the state”.

So, besides providing technical, research and appellate support, legal updates and training as well as legislative advocacy, attempts are made to standardize policies and practices, so that citizens can expect similar prosecution services statewide, while necessarily respecting the absolute autonomy of each of the state’s 83 elected prosecutors. This, as one might expect, is a lot like herding cats.

Because ours is a system that depends on negotiated settlements both to individualize outcomes and to avoid total gridlock by incentivizing plea-based convictions, prosecutors have tremendous charging discretion and a wide range of charges with which to negotiate outcomes. One would never expect prosecutors to be in lockstep regarding the exercise of such discretion, however, the extent to which policies and practices vary from county to county is disturbing to veteran prosecutors because we’ve noted well what happened when sentences began to vary too widely among the circuit courts – the legislature created mandatory sentencing guidelines which severely limited judges’ sentencing discretion.


Some prosecutors have rigid policies that guide all charges and settlements, and they are criticized for dispensing cookie cutter justice, because one size doesn’t fit all. Others decide everything on a case by case basis and their decisions are attacked as arbitrary, capricious, and motivated by the defendant’s identity or connections. And, the approach to prosecution no longer matters in some scenarios, i.e., in many counties the prosecution of low level economic crimes such as the passing of bad checks and retail fraud has been privatized, meaning that such offenders are referred to diversion programs run by private vendors in lieu of prosecution; this is fine if limited to first offenders but where an economic threshold is used these are essentially amnesty programs that do nothing to address or deter the underlying criminality.


Using drunk driving as an example, some prosecutors including myself allow everyone at or below a certain blood alcohol level to plead to the next lesser offense, usually impaired driving. Others allow all first offenders to plead to lesser offenses and, while the differences between these offenses are relatively small, some also allow pleas to non-alcohol related offenses, which makes the difference enormous. For still others it all depends on your driving conduct, driving history, how you treated the arresting officers and whether you will experience so-called “collateral consequences”.


The term collateral consequences refers to those which are external to the sentence and represent the response of some separate law, agency or entity to the fact of conviction; examples include but are not limited to  deportation, sex offender registration, termination of employment/loss of employability, revocation of professional /occupational licenses, denial of housing, benefits, loans, college/military entrance and petitions for adoption, termination of parental rights, loss of driving privileges, loss of property due to forfeitures, and disabilities with respect to jury service, suffrage, the holding of public office and the possession of firearms.

I actually have few policies set in stone but drunk driving lends itself to rigid policies because it is predicated on the risk of harm, as opposed to the intent to harm, and blood alcohol level is the best and certainly the most objective predictor of that risk; subjective factors such as whether the defendant is a polite or nasty drunk tell us nothing about risk and as such are meaningless.

I’m never, however, in favor of facilitating the avoidance of collateral consequences for individual defendants because its terribly unfair to similarly situated defendants, indeed it results in people who are, e.g., unemployed, self-employed and retired bearing the brunt of the direct consequences. Continuing to use drunk driving as an example, when a prosecutor allows a drunk driver to plead to some non alcohol-related offense so that he or she won’t lose a CDL on which their livelihood depends, it means that there will be no license consequences whatsoever even though all other drunk drivers have to deal with the loss and/or restriction of their driving privileges.


There does appear to be a strong consensus among prosecutors that, due to the collateral consequences of felonies in general, we should delay the development of a felony record for all individuals as long as possible, by substituting misdemeanors and using deferred sentencing options linked to certain offenses and offenders, also that where a felony conviction is initially appropriate we should leave them eligible for expungement by forgoing multiple convictions, unless of course lifetime consequences are in order. 

Another thing we can all agree on is that external pressures make the task of standardization exponentially more difficult. For example, on the one hand the department of corrections, instead of lowering their administrative and per-prisoner costs in response to budgetary shortfalls, is hustling prisoners out their back doors, closing prisons and in doing so lending credence to the outrageously false claims that our prisons were/are full of non-violent and/or petty miscreants. The legislature, on the other hand, is constantly churning out new non-violent felonies for us to prosecute – for example, as of 2010 the distribution of stolen utility services is a five year felony regardless of amount, i.e., it is not tied to the $1,000 threshold upon which all other felony property crimes are predicated, so we’re now supposed to saddle petty power thieves with felony convictions that not only carry collateral consequences but represent the first step on the path to those overcrowded prisons.

Its probably not enough, however, that prosecutors agree on some fundamental goals of prosecution because consistency is the hallmark of fairness and when the exercise of discretion results in grossly disparate treatment, limitations on that discretion will surely follow.
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