
The latest designer drug so unconvincingly marketed as “bath salts” has received much attention in recent months due to the overdoses and deaths which followed its appearance, and unusually speedy legislation criminalizing its manufacture, possession, use and distribution is slated to take effect on August 1, 2011.


Understanding the challenges presented by designer drugs, however, begins with the process by which substances become controlled substances. The Board of Pharmacy, which is the statutory administrator of the controlled substances article of the public health code, is responsible for the assignment of substances to one of five schedules; once so scheduled, substances are by definition controlled substances and different statutes address their manufacture, possession, use and distribution.

The controlled substances article informs us that the administrator shall place a substance in schedule one if it finds that “the substance has high potential for abuse and has no accepted medical use in treatment in the United States or lacks accepted safety for use in treatment under medical supervision”. Examples of schedule one drugs include heroin, LSD and, ironically, marihuana (ironic because its medicinal use is now legal even though it remains a schedule one drug that by definition has no medicinal value); the various substances known as “bath salts” have also been placed in schedule one.

The criteria for placement of a substance in schedule two is that it has high potential for abuse which may lead to severe psychic or physical dependence, but has currently accepted medical use in treatment in the United States, or currently accepted medical use with severe restrictions. Examples of schedule two drugs are morphine, hydrocodone, oxycodone, cocaine, methamphetamine and methylphenidate (Ritalin).

Inclusion of substances in the remaining schedules is guided, as one might expect, by their decreasing potential for abuse and established medicinal value.

It should be noted that the penalties for manufacture, possession, use and distribution of controlled substances are not necessarily aligned with the schedules, e.g., possession of cocaine, a schedule two drug, is a much more serious crime than possession of marihuana, a schedule one drug. And curiously, the crime of operating a vehicle with a controlled substance in one’s system is predicated on cocaine or schedule one substances only-where other controlled substances are involved proof of impairment is required.


In any event, when a new drug of abuse emerges its manufacture, possession, use and distribution is not directly prosecutable unless and until it is scheduled even where it is only slightly chemically distinct from an already scheduled substance. And, because the Board of Pharmacy’s ability to add substances to the schedules themselves is dependent upon compliance with the Administrative Procedures Act, a process that is arguably more cumbersome than the legislative process just used to schedule “bath salts”, there is a maddening tortoise-hare relationship between the scheduling of new substances and the development of newer substances.

In fact, crime laboratory personnel are already seeing designer drugs sufficiently chemically distinct from the substances about to be criminalized as to fall into the great abyss of unscheduled substances, which leaves prosecutors exploring an option generally regarded as too burdensome to be of any practical value.


To elaborate, we have always had the ability to prosecute the manufacture, possession, use and distribution of analogues, meaning substances that are analogous to already scheduled substances. We have to prove, however, that the substance is not only chemically analogous, to which crime laboratory personnel could attest, but pharmaceutically analogous, meaning that the narcotic, stimulant, depressant or hallucinogenic effect of the unscheduled substance in question on the central nervous system is substantially similar to that of the analogous scheduled substance, and for that we would need additional expert testimony from the private sector. 


We finally have to prove that the analogues are intended for human consumption, but this is rarely problematic despite the contrary messages printed on tiny foil packages of “bath salts” or whatever recreational drugs masquerading as household products are on the horizon; the problem is that the resources needed to secure the participation of expert witnesses in criminal cases are too scarce to expend routinely.

What’s needed, of course, is a population less willing to ingest unknown substances and, failing that, a more expedient means of criminalizing designer drugs as they arrive by FedEx and UPS to wreak havoc in our communities.

