
April 6-13, 2003 is crime victim’s rights week, making this an excellent time to reflect on the role of crime victims in the criminal justice system.


The statutory rights conferred on crime victims by the Victim’s Rights Act of 1985 are first of all nothing like the constitutional rights enjoyed by criminal defendants.  One thing that is always difficult for victims to accept is that, while they have to testify and be cross-examined, because of the defendant’s right to confront witnesses, defendants do not, because of their privilege against self-incrimination.


The Victim’s Rights Act simply requires the criminal justice system to do what it always should have done – to keep victims informed of proceedings, to prepare them to testify as needed, to protect them from direct contact with defendants and inappropriate questioning in court, and to solicit and consider their input at various stages.


The Victim’s Rights Act does not give crime victims any actual control over the handling of cases in which they’re involved, and though this may seem counter-intuitive it reflects the fact that, while citizens are free to sue each other civilly, only the state can initiate or dismiss criminal charges; the ability of citizens to “press” or “drop” criminal charges is just an unusually persistent myth.  And, when you consider the possible abuses of a system where citizens could have each other arrested, our present system makes a lot more sense.


The relationship between prosecutors and victims is also somewhat counter-intuitive.  One would think that prosecutors and victims would naturally find themselves on the same page, however, this is not always the case because individual reactions to victimization vary so dramatically.


Some victims will not be satisfied with anything less than incarceration of the defendant for life, and while this is often perfectly understandable it cannot justify singling out a particular defendant for unduly harsh treatment.  Other victims will align themselves with defendants and advocate for inappropriate leniency, and this is equally unsupportable. 


The state’s interest, of course, is in obtaining consistent outcomes that are blind not only to race and gender but to socioeconomic class.  People who engage in similar conduct should experience similar consequences, and outcomes should not vary according to the visceral reactions of whomever the defendant happens to select as a victim.


This is not to say that the wishes of crime victims are meaningless because victim input often drives variations in outcomes that remain within acceptable ranges reference the level of conviction and length of incarceration.  


Nowhere is the relationship between prosecutors and victims more problematic than in cases of domestic violence, because the dynamics of domestic violence dictate that most victims will be or become hostile to the prosecution.


Everything about our approach to domestic violence has changed in the 19 years that I’ve been a prosecutor.  We now understand that people who feel they need to stay in abusive relationships aren’t going to be able to support any prosecution.  We no longer expect victims to “just leave”, because that isn’t as simple as it sounds, and focus on holding the perpetrators accountable.  We expect that victims may try to resolve conflict by, e.g., reinventing their original statements to police, attributing their injuries

to accidents, claiming fault themselves, etc., and we now have the evidentiary tools we need to go forward with prosecution despite such obstacles.


There are still times when this feels paternalistic but as with all crimes the state’s interest in the prosecution of domestic violence is broader than the need to assist a particular victim – we’re also concerned, for example, about children who are exposed to it, police who have to walk into it and future partners of the same perpetrator.


So, prosecutors inevitably end up disappointing some victims and dragging other victims through prosecutions they don’t support, but the Victim’s Rights Act serves as a constant reminder that there are real people with very personal stakes in the files on our desks, people who are entitled to information, advice, protection, audiences, and above all sympathy and respect.

