I am occasionally called upon to deal with citizens who have decided that another citizen is chargeable with a crime, demand that I authorize that charge, and become upset when I decline.


Believe it or not the subject of the largest percentage of my conversations with such individuals is trespass. Property owners sometimes become so angry and emotional over what they regard as trespassing that they are unable to listen without interrupting and unable to process what information is heard between interruptions.


So, today's column is devoted to this most mundane of subjects, in the hope that such information will be better received in this format.


The first rural legend to go involves signage, because plastering one's property with "No Trespassing" signs does nothing to support a charge of ordinary, non-recreational trespass. Ordinary trespass has alternative prerequisites as follows: the property owner must have previously forbidden the particular trespasser from entering onto his property, preferably by some verifiable method such as certified mail, or the trespasser, having already entered onto the property, must refuse to depart when directed to do so by the property owner or their agent.


Recreational trespass is quite different.   If the trespasser is engaged in a recreational activity on non-agricultural land, fencing and/or signage is sufficient to support that charge; signs must be at least 50 square inches in size, with lettering at least one inch in height and visible from every point of entry.  Agricultural land need not be fenced or signed for a recreational trespass to occur. 


Still, if an individual who is not engaged in a recreational activity sets foot on private property of any kind, he is not a trespasser unless the property owner has previously banned him from the property, even if the property is fenced and/or signed, or until he refuses to leave. If this seems to favor the trespasser if must be remembered that ordinary trespassers would otherwise include Girl Scouts selling cookies, trick-or-treaters, disabled motorists, etc.


And, even if all the above criteria for trespass are met a charge may still not be possible because trespass, like most crimes, is predicated on intent. A good faith belief that one had permission or some other right to enter, based on articulable facts or law, will defeat proof of criminal intent even if that belief turns out to be wrong.


Such beliefs are typically based on family or social relationships, surveys of property line boundaries, express or implied contractual relationships (e.g., meter readers, UPS drivers) and statutory duties (e.g., tax assessors, regulatory inspectors, census workers, etc.)


Sometimes the alleged trespass involves entry into a structure such that the charge demanded by the property owner is breaking and entering. This crime, however, requires proof of the specific intent to commit some crime inside, typically larceny. A misdemeanor charge of entry without permission is available but, again, a good faith belief that one had permission or some other right to enter, based on articulable facts or law, will defeat proof of criminal intent.


Certainly there are many actionable complaints of recreational trespass and some legitimate complaints of ordinary trespass, especially those driven by stalking-type conduct, but many others are fueled by personal feuds or an anti-government mentality and as such are not a good use of the resources of the criminal justice system.

