
The phrase "guilt by association," a nonsequitor left over from the McCarthy era, is often used in argument to suggest that a criminal defendant's conduct does not rise to the level of criminal responsibility. "Guilt by collaboration," however, is descriptive of many legitimate paths to criminal responsibility.


The role of most criminal defendants in the underlying criminal activity is that of a principal, meaning someone who directly commits the crime, however, they can also participate as solicitors, conspirators, aiders and abettors and accessories after the fact, or involve themselves by interfering with the investigation or prosecution of the crime.


The crime of solicitation occurs when the perpetrator promises another person anything of value in exchange for committing a felonious act. The other person does not actually have to commit the crime, but the solicitor must have intended that result. Interestingly, solicitation has the same effect on penalty at attempts to commit crimes; if the crime solicited or attempted carries a maximum of five years or more, the solicitation or attempt is itself a five year offense, and if the underlying crime carries a maximum of five years or less, the penalty for the solicitation or attempt is two years or half the maximum of the underlying offense, whichever is less.


Renunciation of the criminal purpose through notification of the person solicited and/or law enforcement in time to prevent the crime from happening, is an affirmative defense, meaning that the defense has to go forward with proofs which must then be rebutted by the prosecution.


The crime of conspiracy sounds complicated but requires only an express or implied agreement between two or more persons to commit a crime and proof that each party to this agreement intended to commit or help commit that crime. The penalty for conspiracy is same as that of the crime intended and conspiracy charges are especially useful to prosecutors because the statements of co-conspirators are usually admissible against each other at a joint trial whereas the statements of mere co-defendants are usually not – one has to seek the conviction of a confessing co-defendant first, then use that individual as a witness in a later prosecution of a non-confessing co-defendant.


Aiding and abetting is not a crime in and of itself, but a theory of guilt. Mere presence at the scene of a crime is insufficient, but anyone who intentionally assists someone else in committing a crime is as guilty as the person who directly commits it and can be convicted of that crime as an aider and abettor. Assistance comes in many forms but classic examples of aiders and abettors are those who act as lookouts or provide transportation to and from the crime scene.


Some specific crimes are obviously aimed at aiders and abettors even though that language is not used. The crime of maintaining a drug house, for example, captures those who knowingly live with drug dealers and support with labor or income the household used to conduct that business even though they are not directly involved in the business.


Accessory After the Fact has application only to felonies but is a separate crime, the penalty for which is unrelated to the underlying felony, and is distinguishable from aiding and abetting by timing; those who provide assistance before or during a crime are aiders and abettors while those who help a perpetrator of a crime avoid discovery, arrest, trial or punishment after the crime has ended, are accessories after the fact. A classic example of assistance rendered by an accessory after the fact is the laundering of bloody clothing for a person known to have committed an assaultive crime. 


Other interference with the investigation or prosecution of crime was historically addressed by the charge of compounding offenses, which is predicated upon the exchange for value for silence, or the catch-all charge of obstruction of justice, both of which are still viable, but since most interference with the administration of justice involves witness tampering, several more modern statutes address that conduct more specifically. Efforts to prevent or influence testimony via promises or threats, or to retaliate for historical testimony, are penalized according to the seriousness of the underlying case as well as the nature of the threats.


So, while associating with criminals is not unlawful, there are many ways to become involved in a criminal enterprise indirectly and those who associate with the criminal element should therefore think twice about lending assistance of any kind.

