
So many people have asked my opinion of the verdict in the Michael Jackson case that I thought I may as well devote a column to the underlying subject, i.e., the merits of the jury system. 


As everyone has probably noticed by now I'm not one to get all misty-eyed about any part of the criminal justice system because there is so much that needs fixing, but if we can overlook the resources now consumed by jury trials their outcomes are acceptable and their role remains sacred.


Somewhere along the way jury trials became major productions that too often bring out the frustrated thespians in lawyers, and the time required to conduct a single jury trial could accommodate many bench trials, indeed only a tiny fraction of contested cases could be tried to a jury given the resources available.


Defendants are aware of this, of course, thus the demand for a jury trial that is made virtually automatically in every criminal case, is less an expression of faith in this ancient institution than an assertion of bargaining power, indeed the right to jury trial has played a major role in the development both of gridlock as a problem and plea bargaining as its solution.


The fact that defendants rarely waive juries later suggests that they actually do regard their chance of acquittal as greater with a jury than a judge, but this is not empirically supportable; a jury of strangers may simply represent the lesser of two evils to defendants who have already made the judge's acquaintance.


The use of courtrooms as stages and jury demands as leverage, however, can't erase the highest and best function of the jury system, which is to serve as a check and balance on government.


Because prosecutors base many policies and decisions on outcomes that can reasonably be expected from juries, such verdicts keep us focused on prosecutions that are viable as opposed to theoretically possible.


Predicting how cases will be received by juries is challenging, not because our values are dissimilar but because our fund of information is so different. And, there are significant regional differences in what types of prosecutions are well-received by juries, particularly in the areas of drug enforcement, certain sex crimes and environmental regulation. Topping the list of cases I wouldn't want to tackle here is the unlawful killing of a wolf.


This is not to say that we expect juries to act lawlessly, indeed they seem very committed to following the law regardless of whether they personally agree with it as written or as applied to a particular defendant, but the risk of so-called jury nullification is certainly greater where laws are the product of enabling legislation, i.e., created by agencies with no direct accountability to the public. What is fair to say is simply that neither judges nor juries can help bringing their life experiences and core values to the table, in fact it is often said that juries act as the conscience of the community.


This is also not to suggest that prosecutors should be slaves to what appears to be prevailing public opinion, in fact there are times when it should be ignored. Nearly forty years ago, at a time when some of us were still confused about the effect of race on the value of life, Mississippi prosecutors failed to respond to the murders of three civil rights workers. Federal prosecutors, who lacked jurisdiction over the murders, charged 18 individuals with conspiring to violate the victims' constitutional rights and an all-white jury convicted 7 of them.


The jury had deadlocked as to 3 others and a new generation of Mississippi prosecutors just took on one of them again – 80 year old wheelchair-bound Edgar Killen, and this time he was convicted. This recent prosecution is understood to be an act of redemption, but it is important to realize that the entity in need of redemption was the prosecution and not the jury.


Today we seem equally polarized over the effect of health and gestational age on the value of life. It took three juries to convict Kevorkian and some of my colleagues expect more hung juries when the challenges to Michigan's ban on partial-birth abortion have been exhausted, but I see those prosecutions as viable because we do not give jurors enough credit for the ability to focus on the case at hand and not be distracted by a larger controversy.


This brings me back, finally, to the Jackson verdict, which is disappointing on its face but positive in the following respect: the Jackson jury received so-called similar acts evidence, which is always so closely scrutinized by appellate courts that prosecutors have to consider the risk of reversal on appeal in deciding whether to offer such evidence. The underlying school of thought is that jurors are incapable of using such evidence correctly, i.e., for purposes other than establishing factual guilt of the crime charged; an example of a proper purpose might be to rebut a defense claim that touching occurred accidentally.


Clearly the Jackson jury was able to compartmentalize the evidence presented and did not use Jackson's character or lifestyle against him. On the flip side of the same coin, the Killen jury was able to look past Killen's age and infirmity in using his conduct against him. Together these verdicts provide compelling support for the belief that juries can indeed administer justice that is blind.


So, although bench trials would clearly be more decorous, efficient and predictable, the outcomes of jury trials are acceptable and the window to the real world they provide is irreplaceable.

