
A familiar story making headlines, since social change usually precedes legislative change, consists of bereaved families vowing to change laws that fail to address some new conduct which led to the death of their loved one. It is one such story that prompts this column, and the conduct in question has been dubbed “sexting”.

Sexting covers a lot of territory but the latest tragedy originated with a teenager who forwarded an explicit cell phone photograph of herself to her boyfriend; when they parted ways he re-published the photo to others who did likewise and the resulting ridicule by her peers ended with her suicide. A separate flurry of electronic communications involves prosecutors all over the county wondering what if anything to do about it.


In Michigan there are a variety of statutes which may or may not be appropriate. If one chooses to take and forward explicit photos of oneself this is potentially chargeable as the indecent exposure of oneself, but much depends on the size, sensibilities and age of the intended audience as the exposure must take place under circumstances where observers are both reasonably expected and likely to be offended. Re-publication by initial and subsequent recipients may similarly be chargeable as the indecent exposure of another person, and if the images portray sexual acts (as opposed to nudity) we could also consider the felony charges of aggravated indecent exposure or gross indecency.

None of these options are very attractive because they are such heavy-handed solutions to an avoidable problem. One would expect that self-disclosures of “too much information” will eventually be extinguished by self-interest because salacious photographs shared electronically are like plastic bottles hauled to landfills in that they’ll be with us forever, but unlike literal trash such photographs remain poised to sabotage futures and careers. If this practice persists, however, we can expect further legislation specifically aimed at sexting, much like the spread of malicious communications to the Internet has already brought us statutes prohibiting cyber stalking/bullying.

Underage sexters add another nuance to this analysis because both the distribution of sexually explicit material to minors and the creation/distribution of pornography featuring children are serious felonies and underage sexting, to the extent it distributes child pornography to minors, accomplishes both.


Taking or distributing explicit photographs without the initial consent or participation of the person whose image is captured takes the inquiry in a different direction. For that we would turn to the eavesdropping statute, which addresses both audio and visual surveillance.

The eavesdropping statute seems to prohibit the secret recording of private conversations altogether, however, subsequent case law has resolved some ambiguities in favor of participant monitoring, i.e., someone who is participating in a conversation may secretly record it. Non-participant monitoring by civilians remains unlawful, meaning that people who are not a party to a conversation cannot use devices to secretly hear or record it.


Capturing images is a bit different – here the eavesdropping statute prohibits the use of devices to secretly observe or photograph events, but only in places where one may reasonably expect to be safe from casual or hostile intrusion or surveillance – the party where Michael Phelps was photographed probably wouldn’t qualify. If the image secretly captured is of an unclothed person, however, any reasonable expectation of privacy will criminalize the intrusion.


Another area which seems ripe for legislation concerns images that have been “photoshopped” such that recognizable faces appear on bodies which belong to someone else and may be engaged in activities undertaken by that person. If the message conveyed by the image is both false and defamatory it may support a civil action for libel, but if the face portrayed is that of a public figure the publication of the image must also be malicious.


Fortunately, all this sounds more complicated than it is because the bottom line is that common sense and respect for the privacy and dignity of others will keep anyone from running afoul of the law in these areas.

