School Violence



Today's column is devoted to the issue of school violence, not only because it has erupted elsewhere in the country but because youth in several Alger County venues have reportedly expressed interest in committing acts of school violence such that parents and teachers are understandably worried and looking to law enforcement and school officials to take action.


The criminal justice system, however, is ill equipped to respond to verbal threats of violence, primarily because speech is constitutionally protected; possible charges always depend on some aggravating factor involving the delivery, target, impact, or content of the speech.


Verbal threats that are accompanied by some attempt to commit a battery, for example, may be chargeable as an assault. Verbal threats that are accompanied by the possession of a dangerous weapon may be chargeable as carrying with unlawful intent; possession of a weapon on or off school grounds could also yield charges standing alone, of course, but much depends on the nature of the weapon and its possession.


It is a crime to use a telecommunications device to threaten harm to persons or property, and this has survived constitutional challenges because the speaker can use the device to intrude upon the victim's privacy. Still, its frustrating to realize that long-distance threats are easier to address than threats made in person, where the speaker may be in a position to carry them out immediately. Face-to-face threats are generally not chargeable but could rise to the level of stalking, where they are part of a course of conduct, or ethnic intimidation, where they are so motivated.


It is also a crime to communicate a threat of physical harm motivated by the intended victim's status as an employee of the Department of Human Services. Here it is the narrowness of the restraint on speech that allows it to pass constitutional inspection, but it is well beyond frustrating to think about the vastly more vulnerable populations left unprotected by this legislation.


Still other statutes are aimed at criminal associations; speech can lead to criminal charges, for example, where it is used to incite a riot, to conspire with others to commit a crime, or to solicit someone else to commit a crime.


The statute which prohibits the making of bomb threats obviously criminalizes speech, but other types of threats are not addressed, indeed the closest thing we have to a statute which would allow us to respond to threats of school violence is contained within Michigan's 2002 anti-terrorism act. As is the case with bomb threats it is a crime to utter certain threatening words regardless of whether the speaker has the actual intent or capability of carrying out the acts threatened, however, the words uttered have to threaten a violent felony intended to "intimidate or coerce a civilian population or affect the conduct of government or a unit of government through intimidation or coercion."

The speech targeted by the anti-terrorism act is obviously very specific and because the so-called school shooters to date have had no political agenda, rather they are individuals who feel powerless and invisible as a result of real or perceived life circumstances, it seems unlikely that threats of school violence would be chargeable under the anti-terrorism act.


Our current hodge-podge of statutes do imply, however, that it would be possible to draft a constitutionally acceptable statute criminalizing specific threats of school violence, indeed the Prosecuting Attorney's Association of Michigan regularly surveys county prosecutors regarding their legislative needs and many of us have already raised this issue.


Schools could likewise consider making threats of school violence the subject of school policies but it must be remembered that the successful suppression of such speech would also prevent school officials from knowing which kids are having such thoughts. Development of a workable policy would be additionally problematic because, unlike zero-tolerance weapons policies where a weapon found in a pocket or locker speaks for itself, violations of speech policies would usually depend on the credibility of other students and a policy which empowers adolescents to bring about the expulsion of fellow students is by definition unworkable.


Clearly the most important feature of any anti-school violence policy is zero tolerance itself, which means never treating the "good kids" differently from the "bad kids"; this is not only fair but logical when one considers that the labeling of some kids as bad may be a trigger for school violence in the first place. For the schools, this would mean sanctioning all prohibited and appropriately documented speech regardless of its source. For the public, this would mean never seeking exceptions for some students by attesting to their good character, and never helping to assassinate the character of other students.


If we have learned anything from today's violent offenders its that we really can't predict human behavior and that people are not necessarily who and what they seem to be; for every circle of family and friends who were expecting an offender's meltdown, there are ten more who never saw it coming, underscoring the inherent unreliability of character testimonials.


Addressing the causes of school violence is a monumental task because some people point to bullying and labeling, others to mixed messages about the sanctity of life and still others to the widespread use of violence as entertainment. Nor should we expect much deterrent effect from threat-based prosecutions, should useable statutes be enacted, or expulsions, should school policies be adopted. School violence is unfortunately best prevented directly, via campus closures and security checkpoints.

