
My first column after a long hiatus due to the Richardson trial is, inevitably, about the Richardson case. One of the things I don’t mind revealing now is that I didn’t take the U.S. Attorney’s decision regarding jurisdiction well because I immediately recognized this case as one of the chances we all get in life to be the hero or the goat, not that any heroism was involved – it’s a figure of speech which aptly describes the position of someone poised to be credited or blamed according to which of several dramatically different outcomes occurs.

I more specifically noticed three things about this case. One, it was eminently provable but still very challenging from a prosecution perspective. Two, it would undoubtedly require a long, expensive and high-profile trial. Three, it involved a non-traditional defendant, meaning someone who had not been in and out of jail his entire life and actually had the trappings of a normal life – a good job, a home, a family.


So, any prosecutor could look at this scenario and know that an acquittal would lead to scathing criticism of the decision to charge, for having “wasted” taxpayer dollars and “ruined” the defendant’s life. And, some not if many prosecutors would have used the challenging nature of the case to “just say no” to that kind of risk, especially where the victim, as here, was not a constituent.


No doubt this is why one of the post-trial editorials described the decision to charge as gutsy, and while I appreciate that sentiment I wouldn’t go that far because I certainly thought about taking the easy way out. In the end, however, I didn’t see that I had any meaningful choice because not charging a provable homicide would be cowardly and wrong. All I saw was a crushing responsibility that unfortunately landed on me.


I suppose I should also elaborate on why I regarded the case as challenging. It has to do with its circumstantial nature, of course, but not for the reason one might think because I love circumstantial evidence. I would choose a pile of circumstantial evidence over a single eyewitness any day of the week because circumstantial evidence doesn’t lie, isn’t mistaken and has no agenda. The challenge of circumstantial evidence lies in persuading others to let go of the misconception that circumstantial evidence is weak or inferior or defective.


We all use circumstantial evidence to reach firm conclusions about events around us without even realizing it. No doubt the jurors grew tired of hearing me talk about it, but on September 11, 2001 the entire world used classic circumstantial evidence – the number, site and timing of plane crashes, to rule out the possibility that the planes which crashed into the World Trade Center did so as the result of freak and tragic accidents and to conclude that this could only have happened by human design.


There were no survivors from the planes to tell us what happened on board, but none were necessary to tell us that it was no accident – we simply asked ourselves, what are the chances that two commercial airlines would stray off course in good weather and broad daylight and hit the same building of international significance within half an hour of each other? Certainly there were cell phone calls from passengers on the last plane to go down in Pennsylvania, but the world concluded that it was a terrorist attack as soon as the second plane crashed into the World Trade Center.

Such was the method of proof in the Richardson case – jurors were called upon to use the convergence of many separate coincidences in the same time and place to rule out the possibility that Mrs. Richardson’s death was a freak and tragic accident and to conclude that it could only have been brought about by human design, there being only one human with the motive and opportunity to do so.


I also can’t put the Richardson case to bed without sharing my views on the media coverage. I’ve always been opposed to cameras in the courtroom because I think it encourages posturing by litigants. I feel even more strongly about it now even though the adversarial nature of the trial was surely exacerbated as much by the polarization of the families as by the presence of cameras. Saturation media coverage with or without cameras, however, creates additional problems as follows.

It’s not about the effect of pre-trial publicity on jurors – we found an impartial jury. It’s also not about having to leave my home and family to conduct a lengthy trial in a changed venue. It’s about the effect of pre-trial publicity on a circumstantial case, where we like to be able to argue that each witness comes to court holding a piece of the puzzle but doesn’t know what the completed puzzle will look like or where their piece goes; this advantage is lost when witnesses can ascertain the significance of their testimony by consulting media sources prior to testifying, indeed it renders the sequestration of witnesses pointless.

It’s also about the increasingly interactive nature of publicity. The decline in civility and professionalism among lawyers has been a source of embarrassment to me for some time – today’s “advocacy” consists largely of personal and professional attacks on the opposition and has precious little to do with the merits of the case. The advent of online media forums, however, is spreading our rot to the public as the level of discourse on these sites about the Richardson case was truly appalling – Jerry Springer moments brought to us by the uninformed sparring with the misinformed quickly overshadowed all things rational, thoughtful and sensitive.

Nothing disturbs me more, though, than the spectacle of a defendant who had an opportunity to tell the jury his side of the story and declined to do so, being given a forum and celebrity status by the media. Kudos to the Munising News for continuing to respect the boundaries which separate news from entertainment.

As all-consuming, stressful and in some ways discouraging as this case was, I plan to remember only the good things. Veteran prosecutors know all too well that the issuance of a warrant sometimes brings the investigation to a screeching halt, so I’ll always remember the investigators who never stopped investigating, who just dug deeper after the warrant was issued. Above all else I’ll remember that the system still worked, i.e., that the correct result was reached by twelve people who had the most difficult job of all.
