Pre-Trial Publicity



Now seems like a good time to write about the possible legal ramifications of pre-trial publicity in criminal cases.


Such publicity has basically three attendant risks. One, it jeopardizes the defendant's right to a fair trial. Two, it jeopardizes the venue where the crime occurred, i.e., if the circuit court determines that extensive and inflammatory pre-trial publicity has prejudiced the community from which the jury panel is drawn, it may order a change of venue. Three, it jeopardizes any conviction obtained as pre-trial publicity will resurface as the number one appellate issue.


Changes of venue are especially devastating to the parties because such decisions are generally not anticipatory, i.e., a trial is launched, with witnesses subpoenaed and a jury panel summoned, then terminated and resurrected at another time and place if an impartial jury cannot be seated. Not only is the effort and expense of the aborted trial wasted, but personnel from the venue where the crime occurred have to be transported to and maintained at another venue for the duration of another trial.



The problem is especially exasperating because, while the importance of freedom of the press cannot be overstated, the public's need to have this type of information prior to trial is highly questionable. Certainly there are situations where the perpetrators of unsolved crimes represent a threat to public safety, such that the public should be informed of the progress of the investigation, however, once an arrest is made courts of law should not be upstaged by the court of public opinion.


The good news is that pre-trial publicity is yet another area where the criminal justice system underestimates jurors – its prejudicial impact is a prophecy that is rarely fulfilled.


Key to this assertion is our collective awareness that the goal of today's media, excluding this venerable forum, of course, is increasingly less to inform and more to capture attention, incite controversy and entertain their audience.


Probably everyone has had the experience of being involved in some publicized event and realizing that the published version bears precious little resemblance to what actually occurred. For example, the jurors who served on a trial of a criminal sexual conduct case just before Christmas were probably as amused as I was to read in our regional newspaper that they convicted a defendant from a different place of different charges with different elements investigated by a different state police post! A more insidious problem, however, is that the inferences drawn from, and/or weights assigned to, particular factual allegations by the media are usually very different from those actually litigated in the courtroom.


Still, I remain confident that thinking people will not give the media power it doesn't deserve by forming opinions about guilt or innocence based upon any media account, let alone tabloid-style reporting.


A corollary concern is that, when confronted with the spectre of a lengthy trial, prospective jurors with other pressing obligations may choose to report media influence, however, I believe that they will again rise to the occasion and realize that people with weighty responsibilities are exactly who we need on juries.

