
Last spring I devoted a column to how I had found holding the office of prosecutor to be surprisingly different from being an assistant or chief assistant prosecutor. 


In that column I wrote about how political accountability is a powerful force for both good and evil, and by political accountability I'm referring to the knowledge that everyone you deal with has a voice in whether you keep your job. It's a big motivator both to work hard and to make corrupt decisions – one has to work harder to do the right thing for the right reasons.


I've thought more about this issue since writing that column and I've come to the conclusion that politics and prosecution are just fundamentally incompatible, because politicians need to make friends and prosecutors cannot help but to make enemies. There are days when I'm actually grateful for the repeat offenders, because I know that I'm at least not making new enemies.


And, it isn't just defendants who are unhappy with what prosecutors do. We usually end up pleasing no one. We're under a lot of pressure from others involved in the criminal justice system to do what's expedient or economical as opposed to what's right. Victims are likewise rarely satisfied because some victims won't be happy with anything less than the death penalty, some victims will want to sweep things under the rug and we have to achieve fairness and consistency among defendants by dragging most victims towards the middle. Police are easier to please but occasional conflicts with them are unavoidable and, given our alignment of interest, painful.


The conventional wisdom for any political officeholder is to become and stay involved with the community. Such connections, however, make it more difficult to be an effective prosecutor, and that brings me to the subject of today's column - the value of being an "outsider", referring to the fact that, although I've lived in Alger county since 1988, I wasn't born and raised here.


Prosecutors are often described as the gatekeepers to the criminal justice system because we have a wide range of charges to choose from and basically unlimited discretion with which to make those choices; the issue is not whether we can charge someone with a crime but whether we should and at what level.


How to exercise that discretion is one of the many no-win situations in which prosecutors find themselves.


If we establish and adhere to charging and plea negotiation policies so that people who engage in similar conduct experience similar consequences, critics say that we're rigid, that one size doesn't fit all and that we're dispensing cookie-cutter justice. The defense bar typically advocates for decisions to be made on a case-by-case basis, especially where a conviction will have what I call "collateral consequences" for a particular defendant, such as the loss of a job or an occupational license.


If we do decide things on a case-by-case basis, especially if we treat someone differently so as to help them avoid collateral consequences, critics attack our decisions as arbitrary, corrupt, based on social class (who you are) or built on favors (who you know). So, the case-by-case method is clearly the greater of two evils.


Prosecutors who are truly committed to fairness and consistency mentally black out every name in every police report, and that’s where being an outsider comes in handy. I used to be a commuter prosecutor, someone who lived a long ways from the people I prosecuted. The people I'm called upon to prosecute now are literally and figuratively my neighbors, people I've met along the way to becoming involved in the community, people I otherwise know and respect. And, unlike most prosecutors I have no assistants to whom I can delegate anything likely to be uncomfortable, controversial or unpopular. This is not personally bothersome to me because after 20 years in prosecution I have very thick skin; my point is that objectivity would be much more elusive if every 3rd police report were about someone with whom I went to high school.


It is clearly more difficult for those with lifelong ties to the community to avoid reaching conclusions and making decisions according to the class, character and reputations of those involved. Considerable efforts are made not to judge defendants this way but victims and witnesses are often the subject of self-fulfilling prophecies. I cringe every time I am informed by others affiliated with the criminal justice system that the victim is "only so-and-so" (insert the name of any person held in low esteem), because I know this information is shared in an effort to persuade me that this fellow human being is unworthy of belief or protection.


Credibility, for me, has nothing to do with social class. The guy who appeared on national TV, shook his finger at us and stated most emphatically that he did not have sex with that woman, is intelligent, articulate, well educated, affluent, personable and no doubt knows which fork to use first, but he still lied. Conversely, people who are low functioning, semi-literate, without resources or ambition, thoroughly unlikeable and utterly lacking in social graces, are perfectly capable of telling the truth. Credibility, for me, is strictly a function of motive and ability to fabricate.


Being an outsider isn't easy, because the perception that one is unrealistic, intractable or contentious is almost inevitable, but in retrospect it has been a tremendous asset to me in making the transition to a one-person office.

