Plea Bargaining 2


The practice of plea bargaining was the subject of one of my early columns and at that time I focused on why it is necessary and how it helps and hurts the cause of justice. Its necessary because criminal defendants have no other incentive to plead guilty as charged and we lack the resources to try all but a tiny percentage of criminal cases, indeed without plea bargaining we would soon experience total gridlock. It's beneficial when it spares victims from testifying or allows us to extract some measure of justice from problematic cases. It's detrimental when it results in undeserved leniency.


This column will explore the extent to which such leniency is fictional insofar as the offers of settlement made by prosecutors in indefensible cases are often basically illusory. Because this is in no way discernible by the public, I'll work through an example.


Let's say an individual is charged with numerous felonies arising from a single criminal episode. If we accept the defendant's guilty plea to only the most serious charge, we have given up nothing with respect to the maximum due to concurrent sentencing.


Although the media often adds maximum penalties together to arrive at a number of years faced by a particular defendant, consecutive sentencing is generally available only where the defendant commits a new crime after being formally charged with an earlier crime. The maximum penalty for crimes charged contemporaneously can therefore be no higher than that associated with the most serious charge unless one of them happens to be a felony-firearm charge. The dismissal of a felony-firearm charge always benefits defendants as it would add two years to their underlying sentence, however, the significance of this benefit obviously depends on the length of the underlying sentence.


If we further require our hypothetical defendant to plead to one or two of the other felonies, because up to two concurrent felony convictions will enhance the scoring of mandatory sentencing guidelines from which minimum sentences are derived, we have likewise given up nothing with respect to the minimum (whether the third conviction alters the scoring depends on other variables, so in many cases two will suffice). 


In other words, many charges can be dismissed without impacting the immediate outcome in any way; there could be some impact on future sentencing guidelines, but the importance of record-building again diminishes with sentence length and offender age.


Sentence agreements that seem facially meaningful may also be of little actual benefit to defendants. We can't alter statutory maximums that are fixed by the legislature but where the maximum penalty is "life or any term of years" we may agree on a maximum term of years. This obviously limits a defendant's exposure to a de facto life sentence but doesn't affect the minimum so long as we are mindful of the rule that minimums cannot exceed two thirds of the maximum. So, in agreeing to a maximum we would estimate the highest minimum possible, then add one third. We occasionally also agree to minimums, but prefer not to interfere with the court's discretion in this area. Recommendations regarding the conditions of incarceration are also the subject of many sentence agreements, however, it is understood that these are not binding on the Department of Corrections.


Cynics therefore often charge that plea bargaining is a way of justifying the existence of defense attorneys, i.e., that prosecutors initially overcharge, then reduce the size or number of charges at the request of defense attorneys, leaving defendants with the impression that they benefited from their representation.


The adversarial nature of the criminal justice system is genuine, however, and although discretion can be abused overcharging in the literal sense is impossible given judicial review of charges at several stages of felony prosecutions. And, the inclusion of numerous charges equivalent to or lesser than the most serious charge is not to "pile on" but to give the ultimate trier of fact a range of options.


Nor are all or even most plea offers illusory – the acceptance of pleas to lesser felonies, or misdemeanors in lieu of felonies, and the recommendation of jail in lieu of prison, or of some type of deferred sentencing, are all of substantial benefit to defendants.


Plea negotiations are complicated by competing approaches to criminal defense. Effective defense attorneys, in my mind, evaluate cases realistically and when cases are indefensible begin working towards the most favorable negotiated settlement possible. They take care not to alienate victims and witnesses and wisely advise their clients that the key to leniency is the unequivocal acceptance of personal responsibility, as opposed to the blaming of others. Cases that are defensible are tried zealously, but without posturing or theatrics. This, thankfully, is the prevailing local approach. 


On the other end of the spectrum lies defense attorneys who are extremely combative, never concede anything and alienate everyone, yet accomplish no more than their less visible peers. The showy approach obviously impresses, however, because attorneys who use it are in high demand among criminal defendants. And, these tend to be the high-end legal services by virtue of that demand.


Because prosecutors are barred by rules of professional conduct from communicating with represented defendants, we have no way of knowing how the token offers of settlement made in indefensible cases are communicated to defendants. Are they presented for what they are, as something that is better than nothing? Or, are they presented as great opportunities attributable to the attorney's skill and status?


This is something we'll never know, but the spectre of defendants pleading guilty in response to spin isn't the part that bothers me because there's no downside to people pleading guilty when they are guilty. What bothers me is when high-end legal services are used in indefensible cases and produce predictable settlements, but exhaust resources needed by the families left behind. Citizens therefore need to be informed consumers of legal services even when crises leave them vulnerable and realize that, as with other major purchases, the most visible or most expensive model is not necessarily the best choice.

