Much of the criticism that is leveled at the legal system in general and the criminal justice system in particular is well-deserved, but one feature of the criminal justice system that is poorly understood and thus unfairly judged by both the public and the media, is the process of plea bargaining.


Because criminal defendants have no incentive to plead guilty as charged, and because the number of cases that would otherwise need to be tried vastly exceeds the resources available to try them, plea bargaining is first and foremost a strategy for avoiding total gridlock.


Plea bargaining is also a method of delivering leniency where it is actually appropriate. The criminal justice system is notoriously lenient towards first offenders of all kinds, and while I find this objectionable with respect to assaultive crimes and crimes against public safety, even I would agree that some leniency is in order for first offenders charged with property crimes, because the immediate effect of felony records is to make those individuals less employable and more likely to be a burden to all of us for the rest of their lives.


Plea bargaining is finally a means of salvaging some accountability for defendants whose cases have developed frailties often associated with the need to rely on the testimony of witnesses who are peers of defendants. 


There are certainly advantages and disadvantages to plea bargaining.  The advantages are that victims are spared either the trauma or inconvenience of testifying, according to the nature of the case, and the prosecution is spared the risk of acquittal, i.e., a conviction is guaranteed.


The concrete disadvantage is that there is some reduction in the conviction offense or sentence on both, although the outcomes of responsible plea bargaining are not dramatically different from probable outcomes absent plea bargaining. The most significant disadvantage of plea bargaining, however, is the abstract one –it involves negotiating with criminals and rewards their refusal to accept responsibility.


This is what sets plea bargaining apart from its civil counterpart, i.e., mediation. Yes, they're both means of achieving fair, predictable and efficient outcomes, but plea bargaining is offensive in principle and for that reason will always be a necessary evil in my mind.


The irony of plea bargaining's negative image is that both plea bargaining and mediation are to some extent driven by citizen input, i.e., cases are settled consistent with trends reflected by jury verdicts.


The plea bargaining process is riddled with other frustrations for prosecutors. One is that there is no good approach to the exercise of discretion. If one adopts a "by the book" approach, i.e., adheres to rigid policies, the response of advocates is that you're dispensing cookie-cutter justice, that one size doesn't fit all and that decisions should be made on a case-by-case basis. When decisions are made on a case-by-case basis, they are attacked as arbitrary or improperly motivated and subjected to endless comparisons to other supposedly similar situations.


Another frustration is that, while plea bargaining can clearly be abused, it is nearly impossible for the public to know whether and when this is happening due to information deficits the size of language barriers. It is fairly common to achieve what I and fellow prosecutors would regard as an excellent outcome, only to see it presented in the media as though the prosecution "gave away the farm."


The media, for example, typically recite maximum penalties corresponding to charges, then add them together if there are multiple charges. So, if a defendant is charged with three (3) fifteen (15) year felonies, it may be reported that the defendant is "facing sixty (60) years." Then, when the prosecution accepts a plea to one of the charges and the sentence is a year in the county jail, the community is outraged. 


Consecutive sentencing, however, is typically not available unless and until a new crime is committed after a previously committed offense has been charged, and concurrent sentencing means that 15+15+15=15.


And, statutory maximums bear little resemblance to real sentences. Felony sentences over twelve (12) months are served in prison and are indeterminate in nature, meaning that they are expressed in terms of a minimum to a maximum. Minimums can never be more than two-thirds (2/3) of the maximum and minimums are further determined by the application of mandatory sentencing guidelines which may call for small fractions of maximum penalties.


Such guidelines are highly formulaic – one inputs information about the offense and the offender and they yield ranges from which the minimum must be selected. These ranges are expressed in months, not years, often begining at zero and ending at or before twelve (12) months, which results in determinate jail sentences.


Typical plea bargaining practices are factored in to sentencing guidelines, e.g., extra points are assessed for contemporaneous criminal acts which will not result in separate convictions, so careful examination of criminal records, current charges, and sentencing guidelines will lead to appropriate resolutions.


Still, there will always be a significant number of cases that cannot or should not be resolved via the plea bargaining process, and the practice of plea bargaining ensures that the resources to try those cases will be available when needed.

