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Today's column will eventually revisit the Open Meetings Act because complaints of its violation persist, but I first of all have to close some gaps between expectations and realities.


Prosecutors are nominally the chief law enforcement officials in their counties, however, citizens unfortunately take this to mean that we can enforce any law enacted by the Michigan legislature. The reality is that some laws are enforceable exclusively by prosecutors, some laws can only be enforced through private action, some laws can accommodate both public and private plaintiffs and some laws are literally and/or practically unenforceable by anyone.


I'll start with the laws which are literally unenforceable because this is a source of great frustration for citizens. It doesn't seem prudent to announce which laws can be ignored with impunity so I'll use the Victim's Rights Act, a law aimed at prosecutors, as an example.


The Victim's Rights Act requires prosecutors to do what responsible prosecutors have always done – to keep victims informed of the progress of criminal cases and to solicit their input at several critical stages, in short to involve them in the process. A victim has absolutely no recourse, however, if a prosecutor fails to comply with the Victim's Rights Act because the legislature did not include any enforcement mechanism, i.e., there is no penalty section aimed at prosecutors. In fact, readers are advised that "nothing in this article shall be construed as creating a cause of action for money damages against the state, a county, a municipality or any of their agencies, or instrumentalities, or employees"


The very title of the Victim's Rights Act therefore perpetrates a fraud upon victims as the concept of unenforceable rights is an oxymoron, but the Victim's Rights Act is hardly unique as many of the laws which address how public officials should conduct themselves are actually or effectively unenforceable.

Why does the legislature enact such laws? The likely explanation is twofold: One, they don't want to interfere with governmental immunity, which allows public officials to function without the distraction and influence of actual or threatened litigation. Two, they realize that citizens are never really without recourse where public officials are involved – there are always political remedies, even if there are layers of bureaucracy between unlawful acts and elected officials with direct political accountability.


Turning back to laws which are enforceable by prosecutors, the vast majority of these are criminal statutes, meaning those which classify the commission of prohibited acts as misdemeanors or felonies. Absent criminal sanctions, there needs to be specific language enabling or directing prosecutors to pursue non-criminal remedies, because prosecutors have no general authority to enforce non-criminal laws.


When the legislature wants a law enforced but doesn't want to create a private cause of action, however, they tend to call its violation a misdemeanor so as to make prosecution services available, even if the conduct in question is not traditionally criminal behavior.


This, finally, brings me to the Open Meetings Act (OMA). Like the Victim's Rights Act, the OMA requires public officials to do what responsible public officials have always done – to notify the public of their meetings, to conduct the government's business in public subject to a few narrow exceptions and to receive public comment at meetings, in short to facilitate public participation in government.


The OMA is unlike the Victim's Rights Act in that it contains several enforcement mechanisms, however, in keeping with the spirit of governmental immunity they either lead to impotent outcomes or include barriers to prosecution. The attorney general, the county prosecutor or any citizen may bring a civil action to challenge the validity of any decision made in violation of the OMA, however, the public body is free to reenact the decision after complying with the OMA. The same officials and citizens can bring civil actions to compel compliance or enjoin further noncompliance with the OMA, however, all this would accomplish is to make contempt sanctions available for future violations.

Actual and exemplary damages for intentional violations of the OMA by individual public officials, as opposed to the public body, may be sought in separate civil actions, however, they are limited to $500. Intentional violations can also be charged as misdemeanors, however, the penalty for a first offense is only a fine limited to $1,000 so few prosecutors would choose a criminal charge, with its higher burden of proof, over the civil action for damages.


A barrier to either prosecution lies in the intent requirement, which usually refers to the intent to commit a prohibited act, but here refers to the specific intent to violate the OMA. This is extraordinary insofar as it makes ignorance of the law a viable defense, i.e., an intent to violate the OMA could not exist absent an actual awareness of the provision violated. In fact, this is one of the reasons why I typically respond to complaints of OMA violations with letters to the public body – to create the actual awareness upon which future actions could be predicated.


The token nature of the legal remedies provided by the OMA again support the conclusion that the legislature regards the real remedies for its violation as political. The situation in the seat of our neighboring county is an excellent example of the juxtaposition of legal and political remedies. The OMA violation alleged in Marquette consisted of serial sub-quorum meetings aimed at building a consensus and circumventing the OMA and was derived from case law because the OMA on its face excludes sub-quorum meetings. A private civil action was pursued and the token damages were awarded, however, the award of costs and attorneys fees and the subsequent recall of the public officials involved, certainly took the consequences out of the token category.


The situation in Marquette also supports my own belief that complaints of OMA violations aren't really about the OMA. They are somewhat about whatever matters were discussed and/or decided at the meeting(s) in question, but they are mostly about the way citizens feel they've been treated. It is often observed that medical malpractice lawsuits are more about bedside manner than adverse outcomes, and the same is true of relationships between public officials and citizens. Citizens who are unhappy about something demand information and explanations and public bodies unfortunately tend to respond defensively, by withholding information and suppressing dissension when the situation could be defused by openness and tolerance.


It is my experience that people can accept adverse decisions and outcomes – what they can't handle, to use the vernacular, is being blown off, being disrespected and above all being treated differently from similarly situated individuals or disproportionately to distinguishable individuals. All they're really looking for is responses that are prompt, treatment that is respectful and outcomes that are consistent.


Dispute resolution is a popular buzzword but statutes like the OMA are really blueprints for dispute prevention such that faithful compliance has the potential to make dispute resolution unnecessary.

