
I have previously devoted a column to ORV regulation but a 2008 amendment of the pertinent state statute prompts me to do so again.

The new act, which took effect July 17, 2008, changes nothing about how ORVs may be operated or by whom, except that underage riders may now participate in organized events on non-state land. What the new act does is enable certain counties and other municipalities to alter state law regarding where ORVs may be operated.


State law did and does prohibit the operation of ORVs on highways. Under the former state statute counties could establish by ordinance “access routes” along roads under their jurisdiction. The statute as amended allows all counties and other municipalities in the Upper Peninsula as well as some in northern lower Michigan to enact ordinances opening the maintained portion of their roads to ORV traffic, according to a dizzying schedule that pits local units of government against each other as follows:


County boards can act at any time after mandatory public hearings to open some or all of the roads under their jurisdiction to ORV traffic, however, a county road commission can come along and close for environmental or safety reasons up to thirty percent of the linear miles of roads just opened by a county board. The townships can more importantly come along and close any or all roads within their jurisdiction that were just opened by the county, and for any reason.


As if this weren’t confusing enough, the townships can come along one year later, meaning July 17, 2009, and open some or all of their roads to ORV traffic, again after mandatory public hearings. Other municipalities, meaning cities and villages, may do so at any time. And, counties were not given the authority to close roads opened by townships and other municipalities.


The counties are being urged by various advisory groups to enact ordinances right away because the authorization to establish access routes was deleted from the new statute, meaning that existing ordinances are null and void, however, I can’t imagine why any county would go to the effort and expense of holding public hearings and enacting an ordinance which opens roads when their actions can be immediately and permanently trumped by the road commission and the townships.


Clearly the decision to open roads should either be a collaborative effort between the various municipalities or left to the townships altogether, although few U.P. townships have any enforcement personnel.

The real appeal of a collaborative effort lies in the opportunity to avoid not only mass confusion but the opening of roads in a noncontiguous fashion such that riders are lured into violating an ordinance by their inability to get from point A to point B. The importance of meaningful public hearings cannot be overstated as ORVs are poised to become as popular and as problematic, given the competing interests of business owners, landowners and silent sport enthusiasts, as snowmobiles. Conflicts arising from the recreational use of public thoroughfares can be extremely polarizing and municipalities will find themselves at the center of controversies which usually surround land management agencies.


Whatever ordinances arise from this legislation will be subject to the following rules of operation that are additional to those in effect for off-road operation: ORVs must be operated with the flow of traffic on the far right of the maintained portion of roads opened by ordinance, single file unless passing other ORVs, at speeds of no more than 25 mph unless posted lower, in a manner that does not interfere with motor vehicle traffic, whatever that means, and with lighted headlights and tail lights where visibility is reduced due to weather conditions. If the ORV is subject to registration under the motor vehicle code, is more than 60 inches wide, or has only three wheels, the operator needs a regular driver’s license. Riders between 12 and 18 need to be under the direct supervision of a parent and in possession of an ORV safety certificate or in possession of a regular driver’s license, and riders under 12 cannot operate ORVs under ordinances at all.


The increasing use of ORVs as alternative transportation has raised many questions for both citizens and law enforcement, so I’ll mention again that golf carts qualify as ORVs, that operators and all passengers, where the ORV is designed to carry passengers, must wear helmets unless the ORV is equipped with a roof that meets or exceeds standards for a crash helmet, in which case the operator and all passengers must wear seat belts. The roll bars on the side by side ORVs are acceptable, but it seems unlikely that the roof of a golf cart would qualify, so those who are using golf carts as ORVs need helmets in addition to ORV stickers.


It should also be noted that “street legal” motor vehicles cannot masquerade as ORVs, i.e., one cannot avoid registering such a motor vehicle by affixing an ORV sticker and driving only on roads open to ORVs by ordinance. 


It is finally important to keep in mind that anything self-propelled is a motor vehicle, meaning that, regardless of whether a vehicle can be lawfully operated upon the road, its presence there will subject its operator to prosecution under the motor vehicle code, e.g., for operating under the influence or transporting open intoxicants.
