Motion Practice



I'm often asked whether I watch crime dramas such as Law and Order or CSI, or read courtroom dramas such as those authored by John Grisham.


Much has been written about the "CSI effect", the supposition being that viewers who become jurors may harbor extravagant expectations about the availability and usefulness of sophisticated scientific evidence in real criminal cases, but it hasn't really materialized; CSI is understood to be fiction. And, the most fictionalized part of shows like CSI is the astonishing speed with which scientific evidence is processed because the actual wait for fingerprint and DNA analysis threatens systemic gridlock.


Long story short, I avoid the crime dramas because the ease with which crimes are solved and prosecuted makes them too painful to watch.


The Grisham books I avoid because they're too dark. I'm certainly not a cheerleader for the legal system but the picture he paints of lawyers and judges is far too bleak. I did, however, read Anatomy of a Murder for the first time this nearly-past winter, and it is that book which inspires this column.


Mostly I was struck by the inefficiency and unpredictability of the old-fashioned trial by ambush. There seemed to be almost no discovery, meaning no exchange of information between the parties prior to trial, and no evidentiary rulings in advance of trial so that neither party knew what to expect at trial and the jury was frequently sent out or home while critical issues were litigated during the trial.


It's hard to imagine trying a case that way today. Everyone wants to resolve issues regarding the admissibility of evidence prior to trial, not only because trial preparation would otherwise be wasted on numerous contingencies but because most trial attorneys realize that objections to the admissibility of evidence during trial leave the impression that you're concealing something.


Pre-trial motions address a wide range of legal issues but are most contentious when fueled by one party's need or desire to expand the scope of the trial beyond the charged act.


In criminal sexual conduct cases, for example, the defense may want to impeach the victim by inquiring into her sexual conduct with persons other than the defendant; if the prosecution anticipates this they may bring a motion to prohibit all reference to her sexual history because such inquiries are generally barred by the "rape-shield" statute. Some might regard this as unnecessary because the same statute obligates defense attorneys to seek the court's approval prior to making such inquiries, however, it must be remembered that the consequences of not playing by the rules are very different as between the defense and prosecution.


Lets say a defense attorney goes ahead and asks a sexual assault victim about her sexual behavior with persons other than the defendant without first seeking or obtaining the court's approval, so that the prosecution is surprised at trial. The prosecutor can object and have their objection sustained but the damage is done because jurors are only human and they will infer from the question and objection that the victim is promiscuous and the prosecutor wants to conceal that fact; you can't, as the saying goes, unring the bell.


The prosecutor can also move for a mistrial and "win" the right to start all over again; this option is usually so unattractive that the case goes forward, and if the aborted inquiry produces an acquittal the prosecution has no ability to appeal. 

We can look at this problem from other side of the courtroom because sometimes its the prosecution that needs to expand the scope of the trial beyond the charged act; a typical example would be the use of prior acts to prove identity, intent or motive, and the prosecution is likewise obligated to seek the court's approval before making such inquiries.


If a prosecutor were to go ahead and ask a witness about prior acts by the defendant without first seeking or obtaining the court's approval, the potential consequences are very different. The defense can likewise object and have their objection sustained, with equally unsatisfactory results, but here the mistrial option would be extremely attractive because a retrial always creates hardship for the prosecution and jeopardy may attach to mistrials caused by the prosecution, meaning that the defendant could not be retried. And, if the original trial is allowed to proceed and produces a conviction, the defendant has both appellate rights and issues to raise on appeal.


This is not to say that rules are never observed by or enforced against the defense, simply that the consequences of bending them are so different for each side that most prosecutors use pre-trial motions prophylactically, to ensure defense compliance with pre-existing obligations and to insulate themselves from the trial and appellate risks associated with spontaneity.


So, much has changed since former Marquette County prosecutor John Voelker wrote Anatomy of a Murder; the underlying offenses are just as incomprehensible but the trials themselves no longer add drama.

