
Today’s column is devoted to the Medical Marihuana Act (MMA), in part because many people thought I’d written a recent Munising News article on the subject and asked me questions about what they’d read there – hopefully this column will answer those questions.


Its certainly no secret that I, like most prosecutors, was opposed to the initiative, however, its important to note that our objections are to the MMA as drafted and not to the underlying concept, i.e., to the medicinal use of controlled substances.  So, I’ll start with how the law enforcement problems created by the MMA could have been avoided or mitigated.


Support for the MMA begins with the acceptance of its two underlying assumptions: one, that marihuana alleviates pain, even if the mechanism by which it does so is purely psychological, i.e., by distracting people from their pain, and two, that after weighing the benefits of each and every pain-relieving substance or treatment against its negative side effects, marihuana will emerge as the best and safest choice for some patients. 


The former assumption is supported at least by wholly subjective studies, but the latter assumption is impossible to make because marihuana remains untested and unapproved by the FDA.


Had FDA approval been sought and obtained, such that marihuana could be manufacted by pharmaceutical companies, prescribed by physicians and dispensed by pharmacists, prosecutors would have little to complain about.  Certainly there would be the same abuses seen with narcotic pain medications, i.e., some physicians would over-prescribe and some patients would exploit such opportunities (especially since one of the medical conditions for which marihuana use may be approved is self-reported “chronic pain”), but there wouldn’t be the additional problems outlined below.


Because the approval of marihuana for medical use came from the electorate instead of the FDA, people who wish to use marihuana for medical purposes must, after obtaining a physician’s approval of such use for treatment of a specified medical condition and a registration card from the health department, obtain their marihuana on the street, grow it themselves, or have a caregiver grow it for them.  Patients or their caregivers can grow up to 12 plants and caregivers, who can care for up to 5 patients, can therefore maintain a 60-plant grow operation.


Even if we overlook the risks associated with the physician-endorsed use of a street drug of unknown composition which will come with no dosage instructions or warnings regarding side effects or drug interactions, the fact remains that patients who buy their marihuana on the street will perpetuate a market for dealers and that the excess yields of legal grow operations will inevitably find their way back to the street.  Absent a regulated legal source of marihuana, limited legal use can only compound the problem of illegal drug trafficking.


Much has been made of the fact that the MMA has been applied retroactively, meaning to pending cases that were charged before the MMA took effect, but this isn’t of great concern to law enforcement because the number of pending cases is small and finite.  What concerns us is that the MMA contains a provision that is designed to be used “retroactively”, referring to the fact that people who find themselves charged with possessing or manufacturing marihuana, meaning people who never sought or obtained a physician’s approval and a registration card, can always go out after the fact and do so.  And, if their use is approved by a physician after the fact, the court must dismiss their case.


This is basically an amnesty provision and to appreciate how extraordinary it is one has only to consider what could happen if other laws regulating the use of controlled substances were organized this way: for example, you could get caught with a handful of Oxycontins that were not prescribed for you and, if you could persuade a physician that you should have been prescribed those Oxycontins in the first place, you could expect to have your charges dismissed!


To the extent that the MMA requires courts to be a rubber stamp of physicians in the above scenario, thereby stripping courts of all discretion in deciding whether to grant amnesty to defendants who’ve transformed themselves into patients after the fact, it may be subject to constitutional challenge as a violation of the separation of powers doctrine.  Much more certain, however, is the likelihood that the MMA will continue to pit the health care system against the criminal justice system and that it will occupy a disproportionate amount of our resources for a long time to come.

