
One of the most intractable problems within the criminal justice system is the waste of resources caused by continuations, adjournments and cancellations of hearings of every kind. The most visible waste occurs when assembled jurors who have already missed work or school, lost wages, paid babysitters, etc., are excused because the case for which they were summoned was settled or adjourned.


Prosecutors are highly motivated to avoid eleventh-hour settlements because they are the victims of the less visible waste. Trial preparation is a continuum but as the day of trial approaches support staff will have generated subpoenas for every witness at staggered times, police will have invested considerable time in serving those subpoenas since a significant percentage of prosecution witnesses are difficult to locate, the assistance of other police agencies will have been enlisted for service of out of county subpoenas, renditions will have been perfected for out of state witnesses and writs will have been prepared for incarcerated witnesses.  Some witnesses will have incurred travel expenses and all witnesses, like jurors, will have rearranged their schedules to make themselves available.  And, much time will have been invested in preparation for jury selection, opening statements, the examination of witnesses and closing arguments.


So, why do last-minute settlements still occasionally happen? Certainly there are a few attorneys who are indifferent to the effort and expense involved and deliberately wait to see if the prosecutor will blink, so to speak, or encounter some unexpected problem such as the non-appearance of a witness, and courts have been known to assess token costs in such situations. Clear-cut abuses  deserving of sanctions, however, are hard to isolate because the proverbial settlement on the courthouse steps is more often the result of criminal defendants being unable to make critical decisions until confronted with the reality of a trial, i.e., with the appearance of jurors and witnesses.


Some courts try to encourage timely settlements by establishing deadlines for the acceptance of negotiated pleas, meaning that after that date defendants must proceed to trial or plead as charged. If defendants who want to enter a late negotiated plea were forced to proceed to trial, however, the unnecessary trial would obviously use even more resources than the unnecessary preparations, so such deadlines are rarely enforced. Courts may also set multiple trials for the same date, so that if one settles another can go forward. This unfortunately guarantees that most of the time spent preparing and serving subpoenas will be wasted and increases the likelihood that witnesses will have to make themselves available repeatedly, which is very detrimental to the morale of support staff and law enforcement as well as to  the cooperation of witnesses.


The bottom line is that criminal defendants are unmoved by the effort and expense required to prosecute them, yet it is difficult to pressure them to forfeit any opportunity for advantage in a system so attuned to their rights; all we can really do is provide them with incentives to make decisions within reasonable time frames. The good news is that another area fraught with waste, the holding of preliminary examinations, may actually be fixable.


Felony defendants in Michigan are entitled to preliminary examinations ("prelims") within 14 days of their arraignment on the warrant, however, this is a statutory as opposed to a constitutional right. The purpose of a prelim is to establish the probable cause needed to send the case from district court to circuit court, where felonies are tried. The necessity of this step is questionable when one considers that the district court had to find probable cause to issue the warrant upon the prosecutor's complaint in the first place. Probable cause is also a small amount of proof, compared to the trial standard of proof beyond a reasonable doubt, and some 75% of prelims are waived because their outcomes are therefore so predictable. Prelims which are not waived are often conducted for the wrong reasons, i.e., not to test the existence of probable cause but to fish for information extraneous to the investigation, reports of which are furnished prior to prelim, and to generate recorded testimony for comparison to future testimony.


Most concerning, however, is the fact that while many prelims are waived, few waivers are announced prior to the preparation and service of subpoenas and/or the appearance of witnesses. And, a corollary of Murphy's Law requires all police witnesses to be not only off-duty and on overtime but coming off a night shift and struggling to stay alert. The causes of late waivers are, again, a few dilatory attorneys but mostly diligent attorneys working with difficult clients and short time frames.


Certainly there are times when the prosecution desires a prelim as it is sometimes prudent to preserve the testimony of witnesses who are elderly or infirm, to secure sworn testimony from witnesses who can't be trusted not to recant, and to observe the performance of certain witnesses in order to better evaluate a case, but these situations occur relatively infrequently.


Prosecutors received some relief from the burden of conducting prelims in 2001 when the legislature approved the use of hearsay evidence at prelims to prove certain elements of property crimes, i.e., the ownership, value and status as stolen or used/entered without permission, of the property in question. I never fully appreciated this change until working in Munising, where every stolen snowmobile belongs to someone from way downstate, Illinois or Indiana; but for this amendment to the rules of evidence, these owners would have to appear for prelims as well as trials.


The Attorney General has proposed some additional relief in the form of giving prosecutors the option of conducting a prelim in all but the most serious felony cases, as to which the right to prelim would still attach. This proposal, should it become law, would eliminate about 85% of all prelims, save a tremendous amount of expensive labor and be cause for celebration by prosecutors around the state.

