
Law Day came and went on May 1st while I pondered what to say about it.  Because the practice of law is by its nature adversarial, meaning that lawyers rarely agree on anything, there are no advancements to which I can point in honor of Law Day that are universally recognized as such; things that I regard as real progress will be viewed by other lawyers as steps backward.


So, I decided to devote this column to the capacity of citizens to influence and improve the legal system in general and the criminal justice system in particular.


Certain lawsuits, especially in the area of product liability, have generated much debate about the parameters of personal responsibility.  Lawyers certainly belong on the list of those responsible for the expansion of civil litigation’s frontiers, e.g., the targeting of fast food establishments as causes of obesity, but it must be remembered that behind every lawsuit perceived to be frivolous there is a citizen who decided that money would make it all better and walked into a lawyer’s office of their own free will.


Certain verdicts, especially in the area of medical malpractice, have likewise generated much debate about their impact on the economics of health care.  It must again be remembered, however, that behind every such verdict there are six citizens who, acting as jurors, endorsed the amount in question. 


Reducing the quantity and nature of civil litigation therefore depends on the willingness of citizens to accept, and to demand that others accept, personal responsibility where appropriate and accidents for what they are, i.e., to move away from the idea that everything bad that happens must be someone else’s fault.


The criminal justice system is also affected by the unrealistic expectations of its users.


The thing the criminal justice system was designed to do, and does reasonably well if one regards full jails and prisons as measures of success, is to convict and incarcerate violent and habitual criminals.


The citizen who makes a criminal complaint in hopes of collecting money, however, is likely to be disappointed, because the goal and usual consequence of prosecution is punishment, i.e., incarceration.  Conviction and incarceration adversely affect a criminal defendant’s ability to obtain and maintain employment and therefore to earn money with which to make restitution, so the criminal justice system makes a lousy collection agency.  Citizens whose primary goal is collection may be better served by a small claim or other civil  remedy, either in lieu of or in addition to a criminal complaint.  


The citizen who makes a criminal complaint in hopes of redressing neighborhood grievances is also likely to be disappointed because prosecution will not transform problematic neighbors into reasonable people, in fact it will likely escalate hostilities.  Citizens in these situations should consider alternative dispute resolution, a free service provided locally by the Marquette-Alger Resolution Service, 906-226-4372.


The criminal justice system is especially ill-equipped for the task of enforcing regulatory laws.   I’d rather handle a dozen armed robberies than a single violation of a regulatory law, e.g., filling wetlands, violating construction or health codes, burning without a permit, etc.  Such prosecutions are extra contentious, not just because they bring ordinary, otherwise law-abiding citizens into criminal court, but because they involve limitations on the private property rights that are cherished by every American.  

Most of us, myself included, feel over-regulated, but those affected should remember that criminal trials are for those who truly wish to contest their guilt of a law’s violation.  Remedies for those who simply disagree with a law lie with the legislature.


So, the best way to commemorate Law Day is for lawyers and non-lawyers alike to resolve to be less litigious, to develop realistic expectations of the criminal justice system, to give alternative dispute resolution a chance and to choose the right forum for legal challenges.  

