
I recently realized that I'd yet to write about juvenile law and I suppose this reflects the fact that the goals and consequences of prosecution in delinquency and child protective proceedings are very different from that of adult criminal prosecutions.


Delinquency prosecutions, meaning of juveniles who commit criminal offenses, mimic adult prosecutions in many ways. Juveniles are charged under the same criminal statutes, afforded the same constitutional rights and tried according to the same rules of evidence.


The nomenclature is different, e.g., the charging document is a petition rather than a complaint or information, the juvenile is a respondent rather than a defendant, the conviction is an adjudication and the sentence is a disposition.


The dispositional options are very different insofar as juveniles cannot be punished with incarceration because rehabilitation is the only goal – they can instead be supervised in their homes, placed in foster care or placed in various residential treatment facilities.


Juvenile adjudications cannot be used to support future habitual offender charges, however, they do follow the offender in the sense that they are scored on adult sentencing guidelines. Juveniles adjudicated of sex offenses also have to register as sex offenders, just like adults.


Juveniles can be waived to adult court, of course, and this makes adult convictions and sentences available. Traditional waivers require a showing that the resources of the juvenile court have been exhausted. Automatic waivers enable the prosecutor to charge juveniles directly in circuit court with certain very serious offenses, beginning at age 14. Additional hybrid procedures enable juveniles to stay in probate court but be subject to adult sentences.


Child abuse and neglect perpetrated by parents or other custodians may be prosecuted in probate court, criminal court or both. Offenses against children committed by other adults may only be prosecuted in criminal court.


Since the four degrees of criminal child abuse focus on physical harm resulting from intentional or reckless acts or omissions, most neglect is best addressed in probate court, but physical and sexual abuse perpetrated by parents often leads to dual prosecutions. Police and personnel of the Family Independence Agency therefore conduct such investigations jointly, however, each agency seeks the corresponding prosecution separately.


Like other Upper Peninsula counties the truly shocking cases of physical child abuse seen in metropolitan areas are rarely seen here. What is familiar is sexual abuse, the types of abuse and neglect generated by chronic substance abuse, mental illness and revolving-door incarceration, and good cooperation from those professionals who are mandated reporters of suspected child abuse.


The immediate goal of probate court intervention is to protect children by separating children and parents when necessary; longer-term goals are usually to address the presenting problems with education and treatment, then reunite the family where possible.


Child protective proceedings are also initiated by petition, but unlike delinquency petitions the statutory charge is followed by detailed, hand-drafted allegations unique to each case. This is because criminal and delinquency cases, with some exceptions such as stalking, necessarily focus on single incidents, with special permission being needed to use so-called "similar acts". Child abuse and neglect petitions, however, may recite a long course of conduct related only by its impact on the same children.


The probate court needs jurisdiction to enter all but temporary orders regarding placement and visitation, so trials are set within short time frames. Because child protective proceedings are civil in nature, such trials are different from their criminal counterparts in many respects.


Parents are entitled to jury trials, however, the question for the jury is not guilt or innocence but whether the children should be subject to the jurisdiction of the court. Cases must be proven, not beyond a reasonable doubt, but by a preponderance of the evidence. Prosecutors, who due to the privilege against self-incrimination cannot compel the testimony of criminal defendants, wake to the realization that in probate court they can call parents to the witness stand and question them, unless of course there is an existing or potential criminal prosecution involving the same subject matter. A more child-friendly exception to the rule against hearsay enables prosecutors to present the testimony of adults to whom children under 10 have made statements regarding their own abuse, in lieu of rather than in addition to the child's own testimony.


Once the probate court has jurisdiction as the result of a plea or trial the case enters the dispositional phase, during which numerous hearings may be held as efforts are made to reunite the family, failing which the court may terminate parental rights according to a higher standard of clear and convincing evidence and thereby make the children available for adoption.


There are some very egregious circumstances, paralleling those likely to produce serious criminal charges, where the Family Independence Agency is legally obligated to request immediate termination of parental rights, however, termination of parental rights is most often a last resort, as evidenced by other legislation designed to limit the amount of time parents may be allotted to reestablish a fit home while their children wait in limbo.


Throughout any child protective proceeding it is necessary to observe the rights of parents while pursuing the best interests of their children, a task that always seems to force hard choices and makes criminal prosecution look easy.

