Given the likelihood of someday being summoned for jury duty in a small county, I thought people might be interested in an insider's view of the jury selection process. 


The first thing prospective jurors are told about the jury selection process is that its goal is to seat a fair and impartial jury.


From the perspective of the criminal justice system as a whole, this is perfectly true. From the individual perspectives of prosecutors and defense attorneys, however, nothing could be further from the truth – we are each looking for jurors biased in our favor. This fact contributes to the overall success of the process, i.e., people with unusually strong views end up excused by one side or the other, which not only ensures that those remaining are best equipped to be fair and impartial, but reduces the likelihood of hung juries.


Jurors can be excused for cause, from a list of reasons ranging from felony convictions to relationships with parties, or pursuant to a peremptory challenge for which no reason is needed or given.

In capital cases, meaning those punishable by life or any term of years, each side has 12 peremptory challenges. In lesser felony cases, each side has 5, and in misdemeanor cases 3.


Attorneys decide whether and how to exercise their peremptory challenges by developing a mental profile of the perfect jury for a particular case, then studying the questionnaires and asking more questions of the prospective jurors in court. 


Such questions need to be hypothetical in nature, and are designed to build tolerance for frailties in one's case, i.e., to inoculate prospective jurors against expected problems. 


There are many different methods of impaneling jurors – one thing I dislike about the method used in Michigan is that each side has to name in an alternating fashion each juror challenged, with the result that every juror excused leaves wearing a "what did I do?" look, no matter how much we emphasize that it shouldn't be taken personally.


And, this isn't just another institutional fib- jurors really aren't excused as punishment for "wrong" answers. In every case we are simply searching for a different mix of age, gender, experience, education, etc, and the juror excused in today's trial may be the perfect juror for tomorrow's trial.


Jury selection, for anyone who has been though it, is mildly interesting during the first round of questioning but quickly degenerates to the level of watching paint dry. Still, it has its moments. 


I'll never forget, for example, the prospective male juror who showed up at the trial of a criminal sexual conduct case wearing a "Hooters" t-shirt adorned with the slogan "more than a mouthful is a waste."


Nor can I neglect to mention the prospective female juror on a domestic violence case to be countered by a "PMS" defense, who, when asked by the defense attorney to define that acronym, said the only thing she could recall at the moment was "Putting up with Men's S---."

Rates of conviction by juries have dropped noticeably in the 19 years that I've been a prosecutor; reasons behind this trend remain speculative, but include the increasing complexity of crimes and defenses, the increasing familiarity of the criminal element with the capacities and limitations of law enforcement, and the increasing distrust of several types of evidence upon which the prosecution must often rely.


Different prosecutors have responded differently to this trend, but most of us feel that its appropriate to always push the envelope, because in terms of deterrent effect, the process is often as important as the result. Jurors will therefore always be called upon to perform what the jury instructions describe as one of the most important duties of citizens in a free society.

