
Given the approach of a general election I've been receiving many inquiries from citizens about both election law and laws regulating the conduct of public servants. 


One area of inquiry that is fraught with misconceptions concerns the definition and ramifications of so-called conflicts of interest.


True conflicts of interest are limited to situations where members of public bodies are financially interested in contracts under consideration by such bodies. Exceptions abound but the general legal obligation of the public servant is to disclose his or her financial interest and to abstain from voting; violations of the Public Servants' Conflict of Interest Act are criminal in nature.


Most perceived conflicts of interest are therefore something else, and oftentimes involve the holding of "incompatible offices."


Public offices are incompatible when one is supervised by or subordinate to the other, or when the performance of duties for one results in the breach of some duty to the other; here the legal obligation of the public servant is to refrain from accepting both offices or to resign from one of the offices. Violations of the Incompatible Public Offices Act are civil in nature, however, enforcement authority is still vested in the attorney general and county prosecutors; there is no private cause of action.


In 1992, however, the legislature created an important exception to the Incompatible Public Offices Act that has subsequently been the subject of numerous Attorney General Opinions. In counties and other municipalities with a population of less than 25, 000, it is lawful for individuals to hold incompatible offices so long as all services are performed for the same unit of government.


The legislative history of this exception suggests that it was created to accommodate the needs of small, rural communities where there may be a shortage of people willing and able to carry out the various functions of government.


So, in Alger County, with a population of just under 10,000, it would still be unlawful for the same person to serve as, say, a township supervisor and a county commissioner, because those offices are incompatible and lie within different units of government, but there would be nothing unlawful about the same person holding multiple positions within the same township of Alger County or within Alger County's government itself, even if they are incompatible.


The status of publicly funded but non-governmental positions is less clear but it is logical to assume that the legislature, in limiting the small municipality exception to services performed for the same unit of government, meant to exclude all incompatibilities involving a position outside that unit of government.


Individuals holding lawful incompatible offices, meaning those that qualify for the exception, still have to comply with the Public Servants' Conflict of Interest Act through disclosure and abstention as, again, incompatibilities and conflicts are separate legal issues.


Equally important, however, is how public servants conduct themselves above and beyond the handling of actual conflicts of interest and regardless of whether they hold lawful incompatible offices.

Anyone who is in a position to disburse public funds should consider abstaining from voting whenever a request for funding, especially discretionary funding, comes from a close friend, relative, spouse, employer, etc., or whenever the circumstances give rise to even the appearance of impropriety. Such abstentions are a matter of personal integrity rather than law and are essential to the maintenance of public confidence in government.


The bottom line is that the challenge of handling actual conflicts of interest and/or of holding lawful incompatible offices, is easily met by people with a working moral compass.

