
Although it often seems as though we are bombarded with information on every topic imaginable, I receive many inquiries from citizens who are frustrated by their inability to obtain information pursuant to the Freedom of Information Act (FOIA).


I am somewhat sympathetic because, thanks in part to our increasingly litigious society, those in possession of information tend to err on the side of non-disclosure, but it may help to know that many of the items exempt from disclosure under FOIA are equally inaccessible by subpoena or search warrant.


The FOIA basically requires public bodies, excluding the governor's office and the judiciary, to furnish copies of public records, or the opportunity to inspect and/or copy such records, upon written request; public bodies are further required to respond to such requests within 5 days by complying, issuing a notice of denial with a detailed explanation, or claiming one 10-day extension of their response time. Unlike the Open Meetings Act, however, it is not enforceable by county prosecutors; a civil cause of action is created for citizens only.


The list of items exempt from disclosure under FOIA includes common sense protections for information that would compromise criminal investigations, endanger law enforcement personnel, or jeopardize the security of correctional and other public facilities. Academic and occupational test questions are protected, as are records of campaign committees, social security numbers, certain trade secrets and the location of archeological sites. Sealed bids and appraisals need not be disclosed until certain time frames have expired.


Other exemptions leave room for argument, e.g., disclosure is not required if it would constitute "a clearly unwarranted invasion of an individual's privacy." Internal correspondence that is "advisory" and "preliminary to a final determination of policy or action" is exempt, but only if the public body shows that "the public interest in encouraging frank communication between officials and employees of public bodies clearly outweighs the public interest in disclosure."


The exemption under which most undisclosed material will fall, however, concerns the same information that is generally off-limits to everyone, not just private citizens. More specifically, the FOIA exempts any information that is subject to a privilege, as well as any other information specifically protected by statute.

Privileges refer to confidential relationships created by statute such that communications within those relationships are privileged, i.e., protected from voluntary and/or compelled disclosure. Besides the obvious attorney-client and physician-patient privileges, there is a marital privilege, a clergy-church member privilege, a journalist-source privilege, a school personnel-student privilege, a probation officer-probationer privilege and privileges between various other professionals and their clients, including psychologists, social workers and accountants.


Some privileges are nearly absolute, while others are subject to a number of exceptions. The only time an attorney can disclose confidential communications without the client's consent, for example, is when necessary to prevent a crime or rectify a fraud. The physician-patient privilege is impliedly amended by a reporting statute, which requires that wounds inflicted by deadly weapons or other means of violence be reported to law enforcement, and communications between physician and patient are not regarded as privileged if made in furtherance of an unlawful or criminal purpose. Examinations that are court-ordered, typically in the mental health fields, are also not privileged.


Although the ability to assert a privilege often lies with both parties, the right to waive it lies exclusively with the client/patient in most professional relationships; where the privilege benefits a minor or incompetent adult, the right to waive it is vested in their parents or guardians. The marital privilege is different, not only because it is strictly testimonial but because it is as of 2000 wholly owned by the testifying spouse in criminal cases, meaning both that I cannot use a criminal defendant's spouse as a witness without the spouse's consent, and if the spouse agrees to testify the defendant cannot object; ownership of the privilege in civil cases varies according to whether marital communications are involved. Fortunately, the marital privilege does not apply to prosecutions for crimes against children or actions arising from a personal wrong or injury done by one spouse to the other, so child abuse and domestic violence prosecutions are not encumbered by marital privilege.


It should also be noted that some privileges are automatically waived by participation in litigation about the subject or existence of the underlying relationships, such as personal injury, malpractice and divorce, and that some statutes operate to abrogate privileges, indeed the Child Protection Act abrogates all statutory privileges except the attorney-client privilege. Courts have also required statutory privileges to yield to constitutional rights, as when the counseling records of crime victims are alleged to contain information favorable to the defense.


Apart from statutorily created privileges, specific types of documents may be either protected or discoverable by statute, e.g., the results of blood alcohol testing conducted for the purpose of medical treatment of the operator of a motor vehicle involved in an accident, must be shared with the prosecution. Regulated industries such as insurance, health care, finance, telecommunications, etc., may also have privacy rules created by state and/or federal agencies in response to enabling legislation.


Still, much confidentiality is assumed or self-imposed, as opposed to being required by law, which is certainly the prerogative of private organizations unless and until disclosure is compelled by subpoena or search warrant, but not an option for public bodies given the FOIA.


The bottom line is that anyone claiming confidentiality should be able to identify its specific legal source. If no privilege is involved, and the information is possessed by a public body, the custodian of those records must be able to explain in a timely manner why the information is otherwise exempt from disclosure under the FOIA.


Confidentiality obviously has its place, and legitimate privacy interests tend to be well accepted by citizens seeking information; it is unexplained or unjustified non-disclosures that generate suspicion and underscore the need for government to be transparent.

