
I was recently asked to compile in one column all of the differences between felonies and misdemeanors, which sounded simple enough but sequed into more complex issues.


Felonies are defined as crimes punishable by more than one year of incarceration, while misdemeanors are punishable by one year or less. Jurisdiction over felonies is vested in circuit courts, whereas jurisdiction over misdemeanors lies with district courts.


Felony defendants have the right to a preliminary examination in district court, where the prosecution has to establish probable cause to believe that the crime charged was committed by the defendant, although there are legislative efforts in progress to limit preliminary examinations to the most serious felonies. Misdemeanor defendants, on the other hand, have only trial rights.


Trial rights include the right to a trial by jury for both felony and misdemeanor defendants, however, felony trials call for twelve jurors while misdemeanor trials are conducted with six. The number of preemptory challenges allotted to attorneys are different as well – five for most felonies and twelve for life offenses, but only three for misdemeanors.


Felony convictions most significantly expose defendants to prison sentences as sentences exceeding one year cannot be served in county jails. Whether felony convictions actually result in prison sentences depends on how the offense and offender score under mandatory sentencing guidelines, but those who commit serious offenses and/or have a significant criminal history are more likely to factor out to prison.


Sentencing guidelines, however, matter the most to people who are clearly prison-bound. Other felony defendants are more concerned with the fact of conviction and what I call collateral consequences.


It is often assumed that convicted felons are permanently deprived of certain civil rights, however, this isn't the case in most instances. The right to vote is automatically restored upon release from incarceration, and the right to hold public office is not affected by prior convictions – only those which occur during a candidacy or term of office. Until 2003 only those under sentence for a felony at the time of jury selection were excluded from jury service, however, convicted felons have since been permanently disabled from jury service and this has had a curious impact on the otherwise unrelated right to possess firearms. Michigan has a process by which such rights are automatically restored three years post-sentence for some felonies and by application to gun boards after five years for other felonies, however, post-restoration possession may still be a violation of federal law because Michigan, by barring convicted felons from jury service, has not fully restored their civil rights and further subjects them to a state firearms restriction, referring to their permanent ineligibility for CCW permits absent the setting aside of their conviction.


The collateral consequences foremost on the minds of felony defendants not destined for prison, however, concern their future employability. Public and private industry, licensing authorities for most regulated professions and occupations and all branches of the military reject applicants and sanction current employees or members for some or all felony convictions.


Such measures are understandable as everyone wants employees they can trust, but the scarlet letter treatment is a contributing cause of recidivism as convicted felons who can't find work are obviously more likely to reoffend.


Prosecutors are therefore routinely called upon to help defendants escape these collateral consequences. For youth aged 17-21, there's the Holmes Youthful Trainee Act; first offenders can plead guilty to felony level offenses and be incarcerated in county jails, but have their convictions set aside upon the successful completion of up to three years probation. The traditional deferred sentences used with adults don't allow for incarceration, but deferred sentences for felonies can sometimes be paired with misdemeanor convictions for which incarceration is available.


What's disturbing is the sense of entitlement that some first-time felony defendants bring to such negotiations. Their tendency to blame law enforcement in general and prosecutors in particular for the prospective loss of some job, license or opportunity, speaks volumes about the capacity of human beings to deny, rationalize and otherwise shift blame. 


A good example of this phenomenon can be found in a series of fleeing and eluding cases over the past year or so. There are four degrees of fleeing and eluding, all of which have been felonies since 1997, yet the combination of alcohol and motor vehicles, especially snowmobiles and ORVs, still causes people to run from police in order to avoid tickets that are relatively and/or actually trivial. It is these defendants who are often the most indignant about collateral consequences they should have considered before forcing police to chase them.


We therefore all have a role in reducing the rate of recidivism. As a society we can offer convicted felons more chances to re-integrate into the work force, I can avoid convicting people of felonies and impairing their employability until it is absolutely necessary to ensure public safety or achieve consistency and fairness, and defendants who are granted second chances can use them to become productive and law-abiding citizens.

