
Watching legal correspondents debate the merits of evidence against such high-profile defendants as Scott Peterson and Kobe Bryant has a real nails-on-a-chalkboard effect on me, so I thought I would devote a column to the types and rules of evidence in the hopes that everyone might come to appreciate the level of dramatization involved. 


Evidence can first of all be distinguished as physical or testimonial, and advances in forensic science have left prosecutors to deal with what has been dubbed "the CSI effect." This refers to the concern that, because all cases on TV shows like CSI (Crime Scene Investigation) are supported by sophisticated scientific evidence, the public may come to expect all real cases to be supported by such evidence. Such expectations would be problematic because in reality the successful collection and comparison of, for example, DNA and fingerprint evidence, is not at all common and even if available may not be useful if the disputed issues do not concern identity. The bottom line is that a majority of criminal cases still have to be proven what I call the old-fashioned way, with the testimony of witnesses - the way all cases were proven before we had crime laboratories.


Evidence can also be distinguished as direct or circumstantial, and there is no question but what circumstantial evidence like that involved in the Scott Peterson case gets a bad rap from both the media and the public. Most people already understand the difference, but I may as well trot out the sophomoric example provided by the jury instruction on the subject; testimony from a witness who saw rain falling is direct evidence that it was raining, while testimony from a witness who saw someone come in from outside wearing a raincoat covered with small drops of water, is circumstantial evidence that it was raining. 


The shortcoming of circumstantial evidence is that it leaves open other possibilities. In the above example the possibilities remain that the wet person had walked through an outdoor sprinkler system or fallen victim to children armed with super soaker squirt guns. Direct evidence, however, has problems of its own. Eyewitnesses are highly impeachable with the accuracy of their perceptions under stressful conditions and witnesses who were involved in criminal enterprises or investigations as accomplices or informants, respectively, are equally vulnerable to cross-examination. The bottom line here is that each type of evidence has its own strengths and frailties, neither is inferior to the other, and each must be judged on its own merits.


The rules of evidence begin with the requirement that all evidence must be relevant, meaning that it must tend to prove some material fact. It must also be more probative than prejudicial, indeed this is what keeps most character evidence out of the courtroom; the idea is that trials should not involve the character assassination of either the victim or defendant.


So-called "similar acts" by a criminal defendant are never admissible as evidence of his bad character, i.e., to prove that he had a propensity to commit the crime charged, although such evidence may be admissible for a number of other purposes such as to rebut a claim of accident or mistake. Criminal defendants remain free to offer evidence of their own good character, however, this typically involves opinion testimony from persons with no personal knowledge of the events in question.


"Rape-shield" laws like the one involved in the Kobe Bryant case similarly bar the use of a victim's prior sexual history with persons other than the defendant to prove that she had a propensity to consent to sex, although such evidence may be admissible to prove the source of physical evidence. 


Evidence must also be competent and this refers to compliance with the remaining rules of evidence, the best known of which is the prohibition against hearsay. Hearsay is defined as an out of court statement intended as an assertion and offered for the truth of the matter asserted. Questions are therefore not hearsay, and neither are out of court statements offered for some other reason, such as to show that the statement was perceived by another person. Other types of statements are defined directly as non-hearsay, such as incriminating statements made by criminal defendants and prior inconsistent statements made by any witness, although the latter will be impeachment rather than substantive evidence unless made under oath.


Once determined to be hearsay, a statement may be admissible under one of 32 exceptions to the rule, but it is safe to say that every provision concerning hearsay is aimed at keeping unreliable information out of the courtroom and preserving the constitutional right to confront witnesses, as one can't cross-examine the source of information received secondhand.


Coverage of high-profile cases unfortunately does more than mangle evidentiary concepts – it also accelerates the decline of dignity in the courtroom and civility in the legal profession. The attorneys involved engage in much posturing and often focus on the motives of their opponents rather than the merits of their claims or defenses.


Many such skirmishes involve the discovery process, referring to the prosecution's legal and ethical obligation to furnish the defense with virtually all information generated by law enforcement. Information protected by privileges will obviously be withheld and its availability to the defense litigated, however, the prosecution is otherwise motivated to share information because successful negotiations, meaning those that make trials unnecessary, proceed from a position of strength established by information disclosed in a timely manner.


The good news is that real professionalism, which consists of skilled advocacy, realistic negotiations and genuine courtesy, is still the norm here in Alger County. 

