
Although the pairing of ethics and lawyers is often presented as an oxymoron, the Rules of Professional Conduct for lawyers are fairly well observed and enforced.


Most of the rules of ethics are relevant only to the largest group of attorneys, i.e., those engaged in private practice. Such rules address, for example, restraints on advertising, the obligation to maintain confidentiality once the attorney-client relationship is established and the proper handling of client's affairs and funds. Other rules of ethics have application to both government and private lawyers and a few are addressed exclusively to prosecutors.

Conflicts of interest, for example, arise both from financial interests in the outcome of litigation and from situations where representation of one client requires the lawyer to use information obtained from, or take a position adverse to, another client, so most conflicts for prosecutors arise from prior defense work. Requests for prosecution of our family members, employees, etc., however, obviously also leads to the appointment of special prosecutors.


Several rules of ethics limit the circumstances under which I can speak to certain individuals. I can't, for example, talk to criminal defendants who are represented by an attorney without the express permission of that attorney and care must be exercised not to take advantage of unrepresented defendants. No attorney can speak privately with a judge about pending litigation, including prosecutions; all parties must be present for such discussions and violations of this rule are thus regarded as "ex parte" communications.


It is also considered unethical for prosecutors to suggest that victims or other prosecution witnesses not give out-of-court statements to defense attorneys or their investigators. This is a tough one given the experience of a few witnesses with private investigators who reportedly allow or encourage them to believe that an interview is obligatory or that the investigator is working for the police or prosecution. So, when asked I simply inform whomever is inquiring that citizens have no obligation to speak with anyone, including me, unless and until they are under subpoena and under oath, and that they may exercise their own judgment in all such situations.


A prosecutor's most important ethical obligation is to furnish all exculpatory information to the defense, meaning anything that would tend to negate or lessen the degree of guilt. Certainly the prosecution is obligated by statute and court rule to furnish the defense with all investigative reports anyway, but prosecutors have this extra ethical obligation to hand over anything helpful to the defense and are also held responsible for sharing all such information possessed by law enforcement agencies.


Pre-trial publicity can generate ethical issues, as prosecutors are not supposed to release to the media information that would prejudice a particular defendant's right to a fair trial. Especially taboo are references to a defendant's confession or offer to enter a negotiated plea as these are indicia of guilt inconsistent with the presumption of innocence. 


Some ethical dilemmas encountered by prosecutors are not covered by the Rules of Professional Conduct, and one of these is the handling of informants as well as defendants who want to sell testimony against non-confessing co-defendants. Certainly there are times when information leading to usable evidence is rewarded but the purchase of testimony with leniency is a poor practice because it invites perjury and negatively impacts the credibility of such testimony. In my mind it is better to process each defendant's case in the ordinary course of business, then call them as witnesses later and let the chips fall where they may – some, of course, will still choose to protect their peers.


The handling of restitution is also fraught with ethical considerations because many victims of, e.g., embezzlement, vandalism and even some assaultive crimes where uninsured medical care has been required, are frankly more interested in restitution than retribution. There are again times when cases are not charged or dismissed in recognition of the defendant having made restitution, however, opportunities for restitution-based leniency have to be equal.


To be more specific, restitution is the obligation of every criminal defendant but its collection can be a long process, so defendants with access to money may offer to pay large sums "up front", i.e., to do immediately what they would have to eventually do anyway, in exchange for extra leniency. The pressure to participate in such settlements is sometimes great, but there simply cannot be better deals for defendants of means than for those who are indigent. Rejecting such offers is hard on individual victims, but good for justice.


Restitution-based leniency must also be appropriate to the nature and seriousness of the offense. The first prosecution of Michael Jackson ended with the payment of money and one can only hope that the victim and defendant reached this agreement without the prosecutor's knowledge or approval and that the victim thereafter withdrew all support for the prosecution, forcing its dismissal, because such resolutions lend support to the notion that there is one system of justice for the rich and another for the poor.


Care must finally be taken not to extort money with threats of prosecution and this is why prosecutor's offices shy away from acting as collection agencies; even a polite request for restitution for an uncharged crime carries with it the implied threat of prosecution when it comes from a prosecutor's office.


When in doubt I simply ask myself whether I would want to read about my decision or conduct in tomorrow's paper, because the answer to that inquiry usually announces the underlying question as well.

