DRUNK DRIVING –third column


New legislation prompts me to devote a third column to drunk driving, even though it doesn’t take effect until October 31, 2010, because it will affect many first offenders as well as habitual violators.


By way of background, prior efforts to curtail drunk driving have consisted of a steady progression towards zero tolerance, i.e., of incremental reductions in the blood alcohol level at which one is presumed to be and/or defined as intoxicated, as well as of a barrage of license and economic sanctions.


The current blood alcohol level at which it is unlawful to operate a vehicle, absent other indicia of intoxication, is .08 for operators of passenger vehicles and .04 for operators of commercial vehicles; the .08 level is actually slated to sunset in 2013, which would return us to .10, however, it seems unlikely that the legislature will allow this to happen because the lowering of levels at which drivers are considered intoxicated has succeeded in altering habits and attitudes – more people either limit their consumption prior to driving or use designated drivers.


The public adjustment to reduced tolerance, however, simply underscores the fundamental problem with treating the operators of motor vehicles differently than, e.g., the operators of locomotives, large vessels and aircraft, for whom zero tolerance is an absolute imperative. The problem, of course, is that ordinary citizens, who have no way of knowing their blood alcohol, can only understand the current law to mean that “some” alcohol is OK and “too much” alcohol is not OK.  Compliance with the law therefore involves guesswork, and while expecting people whose judgment is already impaired by the use of alcohol to guess correctly isn’t very realistic, the lowering of the “too much” bar has at least caused the guesses to be more conservative.


The license and economic sanctions, on the other hand, haven’t had a positive impact because both fuel a vicious cycle which begins with the loss of mobility, continues with the loss of employment and ends with the loss of sobriety.  Absent access to excellent public transportation defendants faced with the choice between staying employed and driving without a license tend to choose the latter, which leads to spin-off prosecutions for driving on suspended licenses resulting in additional license and economic sanctions.  Unmet financial obligations may also lead to additional license sanctions and the whole process ultimately threatens jobs and encourages recidivism.  Vehicle immobilizations and forfeitures not only feed into the same vicious cycle but create hardships for innocent people, i.e., the defendant’s families.


The legislation which will take effect on October 31, 2010 creates what the accompanying legislative analysis calls a “super-drunk”; first offenders with a blood alcohol level of .17 or greater will receive a mandatory one-year suspension and while they may be given a restricted license after 45 days, it can only be to operate vehicles equipped with a breath alcohol ignition interlock device.  And, although I haven’t kept this statistic my educated guess is that at least half of the first offenders apprehended in Alger County have a blood alcohol level of .17 or greater.  


Ignition interlock devices aren’t new, indeed the secretary of state has been issuing restricted licenses conditioned on their use since 1999, however, these have involved habitual violators who have met rigorous standards for rehabilitation and as such have been few and far between. The new legislation obligates the secretary of state to predicate the restricted driving privileges of a much larger class of people on the installation of ignition interlock devices, namely about half of all first offense drunk drivers.


Ignition interlock devices are a big improvement on vehicle immobilizations and forfeitures insofar as they preserve mobility, however, temporary surveillance lends a false sense of security and hopefully will not become a substitute for measures aimed at deterrence and rehabilitation.


Another drawback is that, since ways to circumvent this type of monitoring abound, the legislature has created more spin-off crimes for the criminal justice system to investigate and prosecute, e.g., it will be a crime to operate a vehicle without a required ignition interlock device, a crime to blow into an ignition interlock device for another person and a crime to tamper with an ignition interlock device.


I would much rather see the legislature take another step towards zero tolerance, say to .06.  Such legislation would obviously increase the inconvenience for those who drink responsibly, but its hard to quarrel with the worthiness of the cause.


The legislature could also revisit the concept of mandatory minimums. First offenses currently require no incarceration and it is rarely imposed, yet the loss of liberty is a vastly more effective deterrent than the license and economic sanctions which cause the revolving door to spin out of control, and doesn’t lead to job loss as work release is a cornerstone of community-based corrections.


By now everyone has probably noticed that I, like most prosecutors, am never completely satisfied with any piece of crime legislation, so I hasten to add that as frustrating as the legislative process and its products can be, the separation of powers remains one of the best features of our legal system. 

