
All over the country this holiday season, otherwise decent and law-abiding citizens will find themselves arrested and jailed for drunk driving. Some of them will face more serious charges due to unintended but completely foreseeable consequences of their behavior – the injuries and deaths of innocent people.


And, this will happen despite decades of legislation aimed at deterring drunk driving, indeed there has been more new legislation since I devoted my first column to the subject of drunk driving less than two years ago. In October of 2003,for example, the blood alcohol level with which it is unlawful to operate a motor vehicle was lowered from .10 to .08.


The reason drunk driving remains such an intractable problem, in my mind, is that it is not, nor has it ever been, a so-called zero-tolerance crime. It is perfectly lawful to drink and drive - no crime is committed until such time as the driver is legally intoxicated.


The problem with this approach to traffic safety is that alcohol impairs judgment, meaning that we expect those whose judgment is already impaired to decide for themselves whether and when they are legally intoxicated. The more alcohol one consumes, the less capable one is of assessing one's own condition, so it should come as no surprise that people in these circumstances keep arriving at the wrong conclusions.


And, it is often just as difficult for others to assess the condition of someone who has been drinking. Alcohol affects different people differently, meaning that the signs of intoxication will be very obvious in some people and quite subtle in others, especially those with an acquired tolerance.


The country probably isn't ready for a zero tolerance approach to drunk driving, meaning the criminalization of driving after the consumption of any alcohol, yet it is well accepted in other areas. It seems unlikely, for example, that anyone would be willing to board a plane knowing that their pilot had been drinking, yet we think nothing of it where motor vehicles are concerned, even though motor vehicles are statistically and logically many times deadlier than planes.


Legislatures all over the country, however, have clearly started down a path that leads to zero tolerance, so those who drink responsibly may be forced to accommodate those who don't unless there is better compliance with existing laws.


Reason to believe that improvement is possible, however, can be found in the significant change in public opinion over the last several decades, perhaps in response to certain legislation as well as public awareness campaigns.


The 1980s, for example, brought us the crime of operating with an unlawful blood alcohol level, which remains a theory of guilt distinct from the traditional operating under the influence but collectively known as operating while intoxicated. The difference is that operating under the influence requires proof that the ability to drive was affected, via witnessed driving or behavior, while one may be convicted of operating with an unlawful blood alcohol level based on the results of breath or blood testing alone, without regard to driving ability.


The criminalization of operating with an unlawful blood alcohol level therefore memorialized the idea that alcohol affects different people differently and brought with it real efficacy and fairness because it began to capture the most dangerous drunk drivers of all – the people who can maintain the outward appearance of sobriety despite blood alcohol levels well above the legal limit.


Guilt by blood alcohol level initially met with some resistance from the public, but today it is very well-accepted. The prevailing view in simpler terms is that people are too drunk to drive long before they are obviously or stereotypically drunk, i.e., staggering or falling down. Also well accepted is the idea of planning, of using designated drivers and shuttles, of staying overnight.


If such enlightened beliefs were put to work this holiday season, even those who seem ok but who've had too much would not end up behind the wheel, let alone in a court, hospital or morgue.

