
One of the first topics I was asked to address, having announced my intent to write an occasional column on issues and priorities in criminal justice, was drunk driving.


As part of the executive branch of government, a prosecutor’s role in the criminal justice system is to enforce laws created by the legislative branch.  The judicial branch fixes penalties, but again within those limits set by the legislature.  What follows is my assessment of the arsenal the legislature has given us to combat drunk driving.


I am first of all uncomfortable with the extreme variations in drunk driving penalties according to completely random outcomes.


The vast majority of crimes are predicated on intent, i.e., certain conduct is criminalized, or already criminal conduct is aggravated, by the presence of some intent to harm persons or property.


There are some “strict liability” crimes, of course, and drunk driving is one of them.  Such crimes are predicated on their threat to public safety and traditional criminal intent is not required.  Indeed, the intent of every drunk driver is the same – to get from point A to point B, and it is understood by everyone that drunk drivers don’t intend to hurt anyone.


When innocent people are hurt or killed by drunk drivers, that part of the drunk driving scenario happens by chance and could just as easily have been caused by any drunk driver.  One cannot call these outcomes accidents, because events that are completely foreseeable and avoidable are by definition not accidental, but they are still unintended and utterly random.


All drunk drivers assume exactly the same risk when they get behind the wheel, yet if no one happens to be hurt or killed their crime is a 93 day misdemeanor.  Habitual violators face enhanced penalties but it should also be noted that statutory maximums bear little resemblance to real sentences and that it is unusual for first offenders to receive any incarceration subsequent to their arrest.  


If a serious injury occurs, however, the same drunk driving is a 5 year felony; if a death results the same drunk driving is a 15 year felony.


It is useful to note that other crimes predicated on threats to public safety do not trivialize situations where no harm has materialized from the threat, e.g., the crime of carrying a concealed weapon is a 5 year felony.

Drunk driving crimes and penalties need to be less polarized.  I’m certainly not suggesting that drunk drivers who cause injuries and deaths should be treated the same as “ordinary” drink drivers – I’m suggesting that ordinary drunk drivers should be treated more like drunk drivers who cause injuries and deaths, because their conduct is the same.


Every new piece of drunk driving legislation instead focuses on more license sanctions and additional consequences that are not only difficult and expensive to administer but create more hardship for the drunk drivers’ families than the drunk drivers themselves, such as vehicle immobilizations and forfeitures.


These measures have not deterred drunk driving and have saddled the criminal justice system with a huge population of unlicensed drivers who keep driving.  Mandatory incarceration for all offenders is in my mind the only thing that will stop not only some of the carnage but the fundamental unfairness of holding a few people responsible for the outcomes risked by so many.


Legislation is a mirror of public opinion, however, and ordinary drunk driving will never be a serious crime in this county until public opinion changes.


One often hears complaints, for example, about “cops sitting outside bars”, trolling for drunk drivers, as though this is somehow unsportsmanlike.  Have you ever heard anyone complain about police sitting outside liquor stores and closed retail businesses, trolling for armed robbers and burglars? Of course not, and that speaks volumes about the relative acceptability of ordinary drunk driving.


In any event, I’d like to see us stop vilifying a few drunk drivers as monsters when their conduct was no different than that of any other drunk driver, start holding ordinary drunk drivers more accountable for their threats to public safety and in doing so reduce the overall numbers of drunk drivers. 

