
I've alluded to drug problems in Alger County on a few occasions but I've never devoted a column to drug crimes until now, probably for the same reason that I had avoided drug cases for many years until assuming Alger County's one-person office – because drug prosecutions, like the prosecution of other so-called victimless crimes, are especially thankless and mind-numbingly similar. I was able to avoid them only because I had colleagues who were strangely fascinated by drug trafficking and interdiction and therefore willing to handle every case.


Having to handle drug cases myself again has reconfirmed my belief that specialization within a prosecutor's office, while efficient, is not necessarily a good thing because it limits one's ability to see the big picture. And, gaining perspective on drug crimes is not just about realizing that drug-induced behavior fuels a huge percentage of traffic, property and assaultive crimes – its also about modifying our approach to the war on drugs when what we're doing isn't working.


Understanding our current approach begins with the hierarchy of charges found within the controlled substance act. The manufacture, delivery and possession with intent to manufacture or deliver controlled substances are generally equivalent charges which are always more serious than mere possession of the corresponding controlled substance, which in turn is always more serious than its use; penalties further vary according to the type and quantity of controlled substance involved.


The controlled substance act therefore reflects what prosecutors have always been taught, i.e., that it is the manufacturers and dealers who are really bad and should be the main targets of prosecution. Deeply rooted in drug enforcement strategy is the concept of using small fish to catch bigger fish, of turning users into informants and intermediaries. When we examine whether the targeting of dealers is working, however, it is apparent that our relative tolerance for users has gone too far, indeed the explanation that ever-increasing quantities of illicit drugs were possessed "for personal use only" has somehow become an acceptable one in the wake of our focus on drug dealers


It is axiomatic that punishment has little deterrent effect unless it is both swift and certain, yet investigations of drug dealers tend to be lengthy and highly susceptible to attrition. Informants paid with leniency not only can't be trusted not to work both sides of the fence but have near zero credibility as witnesses, hence they are used only in controlled buys, meaning where they are searched before and after drug transactions and otherwise surveilled so as to rebut the claim that they were the source of the controlled substance acquired. Controlled buys are less attractive to prosecutors than hand-to-hand buys, meaning where the buyer is an undercover police officer, but vastly more appealing than dirty buys, meaning by an unsupervised informant.


Informants also provide information for search warrants and traffic stops, but because immediate arrests tend to expose informants and undercover officers, investigations may last many months or even years. And, the eventual exposure of informants, which not only renders them useless but endangers their safety, will cause some of them to drop below the radar. Prosecutions that survive this process are therefore too slow and too attenuated to be effective.


Nor are the consequences of successful prosecutions adequate to deter drug dealers. Draconian sentences for people who have not been directly responsible for violence have fallen out of favor given prison overcrowding, convictions themselves have never mattered to people without real jobs, and asset forfeitures, which were an inspired approach to making drug dealing unprofitable, have been hamstrung by the availability of rental everything.


So, I have to wonder if the handful of my colleagues who have always gone the other way, by targeting users, haven't had the right of it all along; its true that manufacturers and dealers provide the supply, but the supply would cease to exist without the demand created by users. We are conducting endless and dangerous investigations aimed at dealers when it would be so much easier and safer to target users.


Still, one has to work within the current system which clearly regards users as the least culpable members of the drug culture. Like other criminal laws the controlled substance act has a deferred sentencing provision for first offenders, meaning that successful completion of a deferred sentence will result in a non-public record only, and I'm actually fine with most first offenders having that opportunity, accompanied by any recommended treatment, because the random drug testing which follows will weed out, so to speak, those who intend to keep using.


There have been a few other revelations about drug use since renewing my acquaintance with drug cases. I had thought, for example, that marihuana use was strongly linked to adolescence and young adulthood, so I've been surprised by the number of people my age and older who are still using it. The young people, meanwhile, are turning to prescription drugs and returning to inhalants given the ease with which such substances can be liberated from their own homes and the homes of others, indeed pain pills have become a form of currency.


Clearly the best way to target users is through prevention efforts. No, we will never be able to measure or quantify the success of programs like D.A.R.E., just as we will never know how many people have made better choices in response to programs aimed at alcohol abuse. Such programs, however, are not just for those at risk – they also educate the public about self-destructive behaviors by calling attention to the toll they exact on public health, safety and productivity, so that everyone can become part of the solution.

