
May 1st will mark the arrival of new domestic violence legislation that is so long-awaited as to be anti-climatic and the explanation for this begins with a history of the systemic response to domestic violence.


There was certainly a time when domestic violence was viewed as a private matter, police acted as mediators and victims were expected to take responsibility for the prosecution by swearing out complaints. They never did, of course, and the violence behind closed doors continued unabated. Awareness campaigns aimed at both law enforcement and the public followed, but change didn't happen overnight, in fact I remember writing an essay in law school wherein I described the state's interest in the prosecution of domestic violence as "paternalistic".


This argument is based upon the flawed assumption that prosecution contrary to the stated wishes of victims represents an intrusion of government into their private lives and is easily invalidated by comparison to other crimes. No one would seriously argue that victims of armed robberies, for example, should be free to decline prosecution; not only would coerced decisions be impossible to detect but the inconsistent outcomes would produce unfairness among defendants and public safety would obviously be compromised. Nor would anyone disparage the victim of an armed robbery who is too fearful of repercussions to participate in the prosecution.


Given the ripple effect of violence in any context the state's interest in prosecution is now well-accepted, but victim-blaming is still seen; the question is still "why doesn't she just leave?" when it should be, "why does he hit her?"


In any event, prosecutors came to accept the fact that victims mired in abusive relationships weren't going to be able to support any prosecution and set about proving cases without them. We looked for exceptions to the rule against hearsay to accommodate their 911 calls and initial statements to police, and sought, usually unsuccessfully, to use so-called similar acts to expose their later recantations as a form of self-preservation.


Criminal cases traditionally focus on a single criminal transaction or episode, and evidence of a criminal history is usually off-limits, but explaining the behavior of certain victims is impossible without access to a course of conduct between victim and defendant that produced it, indeed the entire course of conduct between victims of child sexual abuse and defendants who reside in the same household has been admissible since the seventies.

As of May 1st the initial statements of domestic violence victims to law enforcement and any prior acts of domestic violence by defendants, will likewise be admissible as a matter of course. In fact, the prior acts which will be allowed are much broader than those which may actually be charged because, although the crime of domestic violence is predicated upon physical abuse, it is defined socially by verbal and emotional abuse as well, and the new law gives us access to the entire spectrum of abuse. Now that we're about to acquire the tools we always needed to prosecute domestic violence without and/or despite the victim, however, they don’t seem as desperately needed because interim social and legal changes have already improved the situation.


Today's victims are not nearly as financially or emotionally dependent on their partners, are much less tolerant of the controlling behaviors that are the precursors to physical violence and find themselves in a world more accepting of divorce and hospitable to victims. And, the legal response to domestic violence has become automatic and consistent, indeed in 1995 the legislature required law enforcement to adopt and implement domestic violence policies; they stopped short of dictating content but pro-arrest language was the centerpiece of every model policy.


Ten years of pro-arrest policies later, reported incidents of domestic violence almost always lead to an arrest, after which those arrested are invariably ordered to have no contact with their victim as a condition of bond, and few cases go unprosecuted simply because the victim doesn't wish to pursue charges.


Although there are probably as many domestic violence complaints as there ever were, with many more unreported, the level of violence in reported cases is down, indeed most cases are appropriate for deferred sentencing conditioned upon the completion of batterer's group counseling. Abuse is being reported earlier, before it escalates, and not repeated due either to outside intervention or termination of the relationship.


I recently ran across a Court of Appeals decision affirming the conviction of a domestic violence case I tried in another county years ago – the underlying circumstances were that police responded to a trailer with blood on virtually every interior surface, an uninjured defendant passed out inside with blood on his hands and the victim nowhere to be found; she was located hiding in the woods by a tracking dog, severely battered, and would later characterize her injuries as self-inflicted and/or accidental. It struck me that this kind of violence used to be so commonplace as to evoke no comment, but would certainly seem unusual now. All is not well, of course, as domestic violence still produces tragic outcomes, but there has been noticeable progress.


One task which remains for the legislature is to rethink the scope of relationships subject to domestic violence law and policy, which currently include not only spouses and partners but parents, children, siblings, roommates, etc., even though the dynamics of domestic violence between partners are dramatically different from the others, especially parents and children. Controlling behavior, for example, is offensive as between partners but expected from parents; an often-voiced concern is that including the parent-child relationship in domestic violence law and policy undermines parental control by empowering children, especially teenagers, to manipulate their parents.


This is a legitimate concern but victims who have credibility issues, such as preschoolers, teenagers, the mentally impaired, inmates or anyone who is perceived as more likely to misinterpret, dramatize, manipulate or prevaricate, are actually more vulnerable as a result and we can't afford to ignore what they have to say. Since the four degrees of child abuse all require some injury whereas domestic violence does not, many prosecutors simply use the existence of injuries as a threshold for all criminal charges against parents, especially since all cases involving child victims are referred to protective services and civil child protective proceedings are always an option.


One can conceive of circumstances where the new hearsay and similar acts rules would be helpful in parent-child scenarios, but separation from domestic violence law and policy aimed at partners would still be preferable.

