
October is domestic violence awareness month and a good time to reflect on the evolution of the legal and social status of this crime. Socially, domestic violence refers to a wide range of abusive and controlling behavior. Legally, domestic violence is a simple assault in the context of a marital or other domestic relationship. Victims come in both genders, but I've focused on the more typical female victim.


I remember how things were when I started in prosecution over 20 years ago. The vast majority of victims would appear in our offices within hours or days of the perpetrator's arrest and demand to "drop charges." We knew perfectly well that the decision wasn't hers to make, but we routinely dropped charges on the theory that her cooperation was essential to the prosecution. To be brutally honest, we figured that if she didn't care, why should we, because we had better things to do.


Victims still routinely lobby for charges to be dismissed, but we understand the dynamics of domestic violence now. We know that domestic relationships and prosecution are fundamentally incompatible and that a woman who feels she needs to stay in a relationship isn't going to be able to support a prosecution. We expect her to be or become hostile to the prosecution, to deny being abused when the abuse is reported by a 3rd party, to later minimize or recant abuse reported by herself, to claim that her injuries were self-inflicted or accidental, to claim that she was the first aggressor (enabling the defendant to claim self-defense) and to otherwise sabotage the prosecution in ways we can't anticipate.


Today, we simply plan to go forward without the victim's cooperation, and are usually able to use as evidence the victim's original statements to 911 operators and police who respond. We've stopped asking why she doesn't "just leave," because that isn't as easy as it sounds, and focus on holding the perpetrator accountable.


The legislature has kept very busy with domestic violence, but its efforts remain underwhelming. It is now, for example, a 2-year felony to assault an FIA employee, but its still only a 93-day misdemeanor to assault your spouse/partner, indeed you would have to assault her 3 times before a 2-year felony would become available to the prosecution. This is not to say that FIA employees aren't worthy of protection, just that the disparity in protection offered is illogical at best.


What the prosecution really needs is for domestic violence to become a crime based on the entire course of conduct, like stalking, because absent a legal opportunity to use "similar acts" the prosecution is limited to proof of the isolated charged offense. This is problematic because a victim's response to domestic violence is largely shaped by past abuse and her behavior is sometimes incomprehensible to the average juror without access to the course of conduct that produced it. Analogous reasoning has long since led to the admissibility of the entire course of conduct between the victim and defendant in child sexual abuse cases, and the same thing needs to happen in cases of domestic violence.


A certain amount of political correctness has unfortunately crept into the prosecution of domestic violence insofar as its female victims are sometimes sheltered from prosecution for serious assaults on their former assailants, on the theory that they resorted to "anticipatory self-defense," and from child protective proceedings based on their decision to stay in a relationship that exposes children in their custody to continued domestic violence, on the theory that such prosecutions hold them responsible for their partner's actions.


While I understand the dynamics of domestic violence I still regard its victims as competent adults making choices for which they too need to be held accountable. It is no coincidence that victims don't want to be labeled as battered women, unless and until they've shot their partner or had their children removed from their custody – then everyone wants to be shielded by the label of battered woman.


So, there was certainly a time when we helped perpetuate domestic violence by treating it as a private matter. Now that the state's interest in the prosecution of domestic violence is well accepted, we also need to think about its collateral victims – the police who have to walk into these extremely volatile situations and the children who have to live with them.

