Fraud; Criminal v. Civil

The economic downturn has wrought sweeping changes in Michigan’s criminal justice system that will be difficult to reverse, e.g., the prison closures and conversions, and while I may address those initiatives once their full impact is known today’s column is devoted to a more visible product of the times – failed business dealings, and the circumstances under which they lead to prosecution.

Theft crimes, such as larceny, burglary, and shoplifting, are generally perpetrated against strangers, i.e., there is no pre-existing relationship between perpetrator and victim. Fraud crimes, such as larceny by conversion, embezzlement and obtaining money by false pretenses, generally do involve such relationships, indeed both larceny by conversion and embezzlement address situations where the perpetrator comes into possession of property rightfully, then later converts it to his or her own use.


Still, the line between criminal fraud and breach of contract is not always clear, and citizens are often frustrated to learn that their fraud complaint has been deemed civil in nature.


A familiar scenario begins with a citizen paying a contractor to undertake some home improvement or repair, or entrusting anyone with money to purchase some item or perform some task on their behalf. If the contractor or other agent simply absconds with the money, charges of larceny by conversion or embezzlement may indeed be appropriate, however, where there is substantial partial performance or the complainant is simply dissatisfied with the results, proof of intent to defraud is lacking and citizens are left to their civil remedies.


Layers of complexity are added by the use of self-help. Sometimes it produces a stalemate, for example, citizen who believe they are owed money may “collateralize” the perceived debt by seizing and holding property of the debtor, such that the debtor complains of a larceny. This is ill advised, to say the least, but not chargeable as a crime because the requisite intent is to permanently deprive the owner of the property and the over zealous creditor is using it as leverage. Keeping in mind that this scenario should not be confused with lawful repossessions by secured creditors, a different result would be reached if the creditor who resorts to such self-help unlawfully enters a building to seize the property or takes possession of a vehicle, since the crime of unlawfully driving away a vehicle is not predicated upon the intent to steal.

In other situations the use of self-help backfires by closing the door to criminal prosecutions that might otherwise have been possible. In bad check cases, for example, proof of criminal intent usually consists of the check-passer’s failure to respond to bad check notices because the defense of mistake is so common and plausible, but some victims turn to law enforcement only after the check passer has failed to comply with a payment plan negotiated subsequent to receipt of the bad check; the problem, of course, is that the extension of credit transforms a fraudulent act into a debt. It should be noted, however, that once criminal intent is established and charges have been authorized, it does not defeat proof of criminal intent for victims to accept full restitution anymore than the return of shoplifted merchandise erases that crime.


The use of self-help can even shift our focus from the suspect to the complainant, for example, people who feel victimized by some known person may offer not to report the matter to police if restitution is made; the problem of course, is that offering not to accuse someone of a crime in exchange for money is also known as extortion – it tramples all over the presumption of innocence and deprives those asked to pay of the due process usually involved in the determination of guilt and innocence. Its an easy pit to fall into, though, indeed many prosecutors have done as much in creating bad check diversion programs – when uncharged check passers are told to pay up or be charged, that too is extortion.

Still other scenarios don’t foreclose criminal prosecution directly but make proof of criminal intent sufficiently difficult, and conviction correspondingly unlikely, that the use of resources to prosecute isn’t warranted. These include situations where lack of permission is an element of the crime and the prospective defendant has received mixed messages regarding permission, because anything that gives rise to a good faith belief that the conduct was OK may defeat proof of criminal intent. Even the conduct that occurs between divorcing spouses, e.g., forged endorsements on checks, is invariably undermined by a history of tolerance; when such cases are deemed civil, however, it is due more to policy considerations than to evidentiary shortcomings, meaning that people caught up in divorces are usually not the type of offenders who need to be branded with a felony conviction (the modern day scarlet letter which closes the door to countless educational opportunities and careers), let alone a felony the size of uttering and publishing or forgery.

The fraud victim whose case is accepted for criminal prosecution, however, has no reason to celebrate. The Bernie Madoffs of the world aside, the prison welcome mat isn’t out for non-violent offenders and the criminal justice system makes a lousy collection agency, in large part due to the disabling nature of felony convictions, which again render people less employable and less able to make the restitution sought by victims.


So, avoidance is always the best recourse; citizens should reduce all agreements involving the exchange of money for goods or services to writing, never pay in full prior to the delivery of goods or completion of services, resist the urge to resort to self-help if things go awry, and keep their expectations of salvation by the criminal justice system low.
