
January 22nd was the 32nd anniversary of Roe v. Wade, the U.S. Supreme Court decision which legalized abortion. Whether this day is cause for mourning or celebration depends, of course, on one's point of view.


It is certainly no secret that I am pro-life, and while I'm always happy to share my views with anyone who will listen, my focus here is on legal issues. So, I'll attempt to identify the legal barriers to reconsideration of this issue by the Supreme Court and explain how the path back to the Supreme Court might begin with a criminal prosecution.


To initiate a civil action a plaintiff must have "standing" to sue, meaning that he or she must have a personal stake in the outcome of the controversy. Courts can only decide real cases, not issues abstracted from historical or anticipated disputes.


Finding such a plaintiff for the litigation behind Roe v. Wade, initiated in Texas in 1970, was relatively easy; all that was needed was someone who was pregnant and didn't want to be.


A pregnant "Jane Roe" brought a civil action against Henry Wade, the District Attorney of Dallas County, Texas, seeking an injunction restraining Mr. Wade from enforcing the Texas criminal abortion statutes, which she alleged to be unconstitutional.


The rest, as they say, is history. The Supreme Court discovered a constitutional right to privacy that is not mentioned in the Constitution and used it to strike down the Texas criminal abortion statutes as unconstitutional.


Finding a plaintiff to challenge the status quo is vastly more difficult because the unborn, in part as a result of Roe v. Wade, are non-persons who have no standing even though their stake in the outcome is very personal. Nor can other interested parties, such as their fathers, initiate legal actions on their behalf unless and until they become persons.


Certainly some collateral issues may reach the Supreme Court through constitutional challenges, brought by affected citizens, to state legislation aimed at particular procedures. Perhaps it will be Michigan's ban on partial-birth abortions now that it is poised for re-passage by the legislature, having been passed once, vetoed by Governor Granholm and returned to the legislature in veto-proof form via a successful citizen's petition drive. Even if such litigation reaches the Supreme Court, however, it probably won't enable the Court to revisit the core issue, i.e., the judicially created right to privacy.


Augmenting the standing problem is the fact that all appeals to the Supreme Court are by leave rather than by right, meaning that the Court chooses what cases it will hear, so many court watchers believe that it is the criminal justice system which may generate an appeal capable of attracting the Supreme Court's attention.


One very common ground for the appeal of criminal convictions is a trial court's refusal to give certain standard criminal jury instructions, so in one scenario a pregnant woman commits a lethal or non-lethal assault on her significant other, claims not only to have been acting in self-defense but in defense of others and, when the trial court refuses to instruct the jury on defense of others because the unborn are non-persons, appeals that ruling all the way to the Supreme Court. The underlying facts are not uncommon, indeed I tried just such a case a few years ago in Delta County; the defendant's conviction, however, was affirmed by the Court of Appeals and she did not pursue further appeals.


A more recent scenario involves the prenatal protection acts now in effect in many states, including Michigan. Such statutes criminalize assaults against pregnant women that result in injuries to or the deaths of their unborn children, meaning that the general population is chargeable with crimes from which pregnant women are immunized by abortion rights.


Anyone charged under such a statute could challenge its constitutionality on the grounds that it denies him or her equal protection of the law. Unlike the right to privacy, the right to equal protection is explicitly guaranteed by the Constitution. Equal protection analysis is also very complex, so suffice it to say here that a legislature needs a "rational basis" to structure a law so that it applies differently to different people.


If this scenario in fact captures the attention of the Supreme Court, the Court could clearly "fix" the equal protection problem by striking down prenatal protection acts altogether, so that no one is chargeable, however, this seems unlikely now that unborn crime victims have a poster child named Connor Peterson. It seems more likely that the Supreme Court would take the opportunity to revisit the core issue of whether the right to privacy provides a rational basis for holding everyone except pregnant women accountable for intentional conduct resulting in injuries to or the deaths of their unborn children.

