
Today's column is devoted to clearing up some common misconceptions about criminal law and procedure, and begins with the observation that every crime is made up of certain elements, some of which are seen over and over again throughout the statutes known collectively as the penal code.


Many crimes revolve around the unlawful possession of some item, typically controlled substances, weapons or stolen property and the thoroughly typical response of those discovered in possession of such items is "it's not mine" or "it belongs to X (anybody but me)". Possession, however, is not the same thing as ownership. Possession has to do with the knowledge that the item is present coupled with the right to control it, although "right" is an odd choice of words when applied to contraband – "power" or "ability" would be more appropriate. In any event, one can possess an item without touching it or even being in close proximity to it, and like many other legal relationships the distinction between hands-on and arms-length possession is expressed as actual versus constructive possession.


Other crimes have in common an element of asportation, or movement. One such crime is retail fraud, also known as shoplifting, and many people believe that shoplifting cannot occur unless merchandise is removed from the store. Again, not so – the crime of retail fraud is complete when merchandise is moved with the intent to steal and it does not matter whether the shoplifter made it out of the store.


The intent to steal, meaning to permanently deprive owners of the property taken from them, is an element of many property crimes, but not the crime popularly referred to as auto theft. The crime of unlawfully driving away an automobile (UDAA) is based upon the taking of a motor vehicle without permission. It is distinguished from the lesser crime of unlawful use of an automobile, also known as joyriding, by how possession was acquired. The crime of joyriding occurs when one's use of an automobile exceeds the scope of a permitted use, as when one borrows a vehicle to go to Wetmore and takes it to Wisconsin instead. Neither UDAA nor joyriding, however, is a theft crime and this comes in handy in the U.P. where so many vehicles are taken and used for transportation or recreation, then abandoned.


Another thing which may come as a surprise in the area of property crimes is that restitution is not a defense, i.e., repaying the victim does not erase the crime. This non-defense is most often asserted in bad check cases, which are somewhat atypical of property crimes in that many people do unintentionally overdraw their bank accounts. Still, once the requisite intent to defraud is established, and such intent can be inferred from the failure of the check passer to respond to certified mail regarding the dishonored check, bad check cases are on equal footing with other property crimes.


It is true that many prosecutors, in the interest of resource management, decline to prosecute bad check cases where restitution has been made, but this is basically an amnesty program that does nothing to address or deter the underlying criminality and is no different than inviting shoplifters to return stolen merchandise to stores in lieu of prosecution.


Another incorrect assumption of which I only recently became aware involves the prosecution practice of charging only the highest appropriate charge.


By way of background, many crimes have what are known as necessarily lesser included offenses, meaning that due to shared elements it would be impossible to commit the greater crime without first committing the lesser crime. The trier of fact, usually a jury, has to choose between charged and necessarily included lesser offenses because the constitutional protection against double jeopardy precludes conviction of both.


Other lesser offenses which are related but do not meet the criteria for necessarily lesser included offenses, are known as cognate offenses but currently not presented to juries unless they were charged by the prosecutor as the older practice of instructing juries on cognate or other lesser offenses is now thought to interfere with the prosecutor's charging discretion.


To make this long story shorter prosecutors don't charge necessarily lesser included offenses because juries will be instructed on those offenses anyway, and don’t charge cognate offenses unless they actually want such offenses to be on the table at trial.


Returning to what triggered this discussion, I was recently asked about a defendant charged with breaking and entering with the intent to commit larceny; the concern was that I hadn't charged that individual with the actual larceny and the charging of a crime characterized by the mere intent to do was actually done, was perceived as soft.


I found this fascinating because it is inherently logical but it is nonetheless inaccurate. Larceny from a building, a 4 year felony, is a substantially lesser cognate offense of breaking and entering with intent to commit larceny, a 10 year felony, and wasn't charged because I wasn't interested in making a lesser charge available to the trier of fact.


A final courtroom legend involves criminal procedure, which is rich in constitutional law. I wish I had a nickel for every witness who, having decided not to testify for a variety of reasons, announced that they were "taking the 5th". The Fifth Amendment's protection against self-incrimination, however, is just that – one cannot be compelled to be a witness against oneself, but testimony that incriminates others can absolutely be compelled absent some other recognized privilege.


Since the level of legal sophistication in Alger County is actually quite good, this anecdotal look at some of the myths and realities of the criminal justice system will hopefully raise that bar still higher.

