
Today's column is devoted to answering a couple of unrelated but especially good questions.


Recent crimes committed by multiple defendants have prompted citizens to wonder out loud why some individuals are charged and not others, especially when I'm such a noisy proponent of treating people equally. This is a question that's easy for me to answer but hard to phrase in a way that doesn't provide the criminal element with more strategies for avoiding or hindering prosecution.


So, I'll just say that there are times when we can't proceed against one individual without the testimony of prospective co-defendants. Because I can't use charged defendants as witnesses given their constitutional privilege against self-incrimination, I have two options in such situations; I can grant immunity to some uncharged co-defendants and use their testimony against charged defendants, or I can charge those individuals against whom co-defendant testimony is not needed, wait for their cases to be concluded so that they are once again available as witnesses, and then charge the remaining individuals using the convicted co-defendants as witnesses.


Since the grant of immunity or other leniency in exchange for testimony not only produces unfairness but has an extremely negative impact on the credibility of witnesses, the latter option is obviously preferable although immunity is sometimes appropriate where there are great differences in culpability. So, the perception of arbitrariness in charging is usually a matter of timing – the prosecutions may be staggered but are eventually as fair as legally possible. 


 A more recent on-air dialogue with the proprietors of the local radio station made me realize that as a column writer I've put the cart before the horse, that perhaps I should have started with a column about the role of prosecutors in the criminal justice system as well as in county government.


Defining the role of the prosecutor also starts with the constitution, specifically the separation of powers doctrine. Prosecutors have no legislative function, meaning that we don't make laws, and no judicial function, meaning that we don't decide guilt, because we are part of the executive branch of government, meaning that we enforce laws. Our role in the criminal justice system is to charge crimes and seek convictions via guilty pleas and guilty verdicts.


Because we don't make final decisions about guilt, every charge is in part a prediction that the trier of fact, which is almost always a jury per defense preference, can be persuaded of guilt. Such predictions are complicated by differences in how lawyers and citizens perceive evidence as well as by significant regional differences in expected verdicts.

Our role as advocates rather than triers of fact is best understood anecdotally. Citizens with traffic tickets often come in to plead their case with me, expecting that I'll dismiss their case after hearing their story. If there's one thing I've learned in the last 20 years, however, its that there are at least two sides to every story. So, not only could I not accept one side without hearing the other side, choosing a side isn't my function in the first place – that's what judges and juries are for.

Within the executive branch, prosecutors further have no investigative function, indeed we're supposed to steer clear of investigations because we risk becoming witnesses after which we would be unable to handle the prosecution. So, citizens who come to my office to report crimes will always be referred to police. Like all prosecutors I do provide legal advice to police, be it upon request, unsolicited or downright unwanted, but only insofar as what they do affects the quality or admissibility of evidence down the road. 


Prosecutors also can't engage in private practice by providing legal services or advice to citizens, although I will provide information and referrals, but we do have some limited involvement in civil matters. Examples include child protective proceedings, mental commitments, forfeiture proceedings and serving as the county's civil counsel.


There are just two statutes which address a prosecutor's role as county civil counsel. One says that I'm supposed to prosecute and defend the county's interests in all matters criminal and civil and the other says I'm supposed to provide legal opinions to anyone in county government who wants one. So, different prosecutors interpret the role of county civil counsel differently, but in my mind my main function is to prevent others involved in county government from violating any law or exposing the county to liability, even though putting the county's interests first often means telling people what they don't want to hear.

