
A popular misconception among those who find themselves subpoenaed to testify in criminal cases is that there are substitutes for live testimony. Physicians accustomed to giving depositions or testifying by telephone in civil matters understandably expect to be afforded those opportunities in criminal cases, and citizens are often surprised to learn that their written statements won't suffice.


Depositions and telephone testimony are generally not allowed in criminal cases because criminal defendants have a constitutional right to confront witnesses against them; written statements would further be inadmissible as hearsay, but the right to confrontation is also the reason behind the prohibition of hearsay.


There is, however, one group of citizens, namely children, for whom the legislature and the courts have tried to ease the burden of testifying, with results that have been frankly counterproductive.


The legislature began with some rather trivial protections for child witnesses, such as closing courtrooms to spectators and allowing "support persons" to be seated near child witnesses. Then they started tinkering with videotaping.


First came the video "statement"; investigators were encouraged to videotape interviews so as to limit the number of interviews given the likelihood of investigations by both police and FIA, but prosecutors were specifically barred from using these videos in lieu of live testimony while defense attorneys were specifically allowed to use them for impeachment purposes. 


Appreciating the impact of this provision requires some understanding of the significance of prior statements of witnesses. Such statements are always no-win situations for the prosecution because, while witnesses can always be impeached with portions of prior statements alleged to be inconsistent, the rules of evidence almost never allow the remainder of such statements to be introduced as prior consistent statements. So, the legislature gave the defense, which already has preliminary examination transcripts from which snippets of testimony alleged to be inconsistent can be read, the gift of the further opportunity to play back selected portions of video statements alleged to be inconsistent, even though common sense informs us that context is everything and that the prior statements of child witnesses can't be fairly judged without access to the entire series of questions and answers. Needless to say, few prosecutors have endorsed the videotaping of interviews with child witnesses.


Certain case law then enabled prosecutors to use expert witnesses to explain behavior that was once incomprehensible to jurors, such as the propensity of child victims of interfamily abuse to not report, to delay reporting or to deny such abuse altogether.


This unfortunately opened the door to a barrage of defense experts willing to opine that children are so suggestible that unskilled or unscrupulous interviewers can easily create false memories, and for awhile this concept captured the imagination of the media and the public; trials were more about interview techniques than what child witnesses had to say, and video statements made in ignorance of their permitted uses provided much fodder for this strategy. 


So, along came the "forensic interviewing protocol", the legislature's effort to codify common sense. It informs investigators of what they always knew – that small children aren't good historians, are unable to fix events in time or chronological order, unable to estimate frequency or duration of events and may not understand abstract relationships such as before/after, in/out, off/on, over/under, etc. The protocol also requires investigators to do what they always did – to ask children direct, concrete and age-appropriate questions because leading, abstract and complex questions lead to inaccuracies and misunderstandings.


Yet, we still complete the investigative process by plopping children down on a witness stand, where we not only allow but fully expect them to be cross-examined with leading, abstract and complex questions – the kind we all agree produce inaccuracies and misunderstandings.


This brings me back to the subject of videotaping, because the legislature had also created the video "deposition" – these we can use in lieu of a child's live testimony, but only if we duplicate the usual conditions under which children testify, meaning the opportunity for cross-examination totally at odds with the forensic interviewing protocol. The sole advantage of a video deposition is that defendants can be electronically sequestered from a child witness upon a showing of psychological need.


So, efforts to improve the delivery and acceptance of children's testimony made things worse for awhile and although we've arrived back where we started, the real problem remains. The real problem, of course, is not the manner in which children are questioned by investigators, nor even the persons in front of whom they must testify, but the manner in which they are questioned in court.


Where child witnesses are concerned, the only thing that could truly enhance both their comfort level and our search for the truth is the removal of lawyers from the process. A criminal defendant's constitutional right to confront witnesses, however, is certainly not going to yield to "mere" child welfare, thus the real problem wasn't solvable in the first place.

