
It's hard to come up with a holiday theme for a column about issues in criminal justice, but a new year causes everyone to think about change and has prompted me to recall some of the changes I've seen in criminal law over the past 20 years.


Change in substantive criminal law occurs for one of two reasons: as a measured response to the need for modernization due to gradual economic and social change, or;

as a more urgent response to the emergence of new crime attributable to new threats, new technology or to people simply finding new ways to victimize each other.


The 1984 legislature established four degrees of criminal sexual conduct, as it would do for child abuse in 1988 and vulnerable adult abuse in 1994.


1988 brought us an AIDs legislation package and it became a crime to have sex without informing one's partner of an AIDs diagnosis or positive HIV test result. A surrogate parenting act also arrived in 1988, and it became a crime to contract for the gestation and subsequent surrender of parental rights to a child in exchange for compensation or other consideration. These crimes were seldom charged then and all but forgotten now, perhaps because the attendant publicity extinguished the conduct.


In 1992 the legislature criminalized stalking, defined as a willful course of conduct involving repeated or continuing harassment of another individual that causes the victim to reasonably feel terrorized, frightened, intimidated, threatened, harassed or molested.


1994 brought us not only a package of domestic violence legislation but personal protection orders (PPOs), which have received mixed reviews at best. Such orders can be a useful enforcement tool for prosecutors because violations are contempts of court for which there is no right to a jury trial, allowing for much more expedient outcomes. Overall, however, PPOs have been a big disappointment for victims because they are after all just a piece of paper that cannot prevent the behaviors they prohibit, and a tremendous burden on the entire criminal justice system due to their ​​​widespread abuse, i.e., they've been sought and obtained over everyday conflicts instead of life-altering circumstances.


The 1994 legislature also established two degrees of home invasion, which replaced the crime of breaking and entering occupied dwellings and reflects its new status as a crime against people rather than property; a third degree was added in 1999.


Michigan passed a sex offenders registration act in 1995, although the issue of access to the registry has generated much litigation, and a parental kidnapping act in 1996.


In 1997 the legislature created a number of crimes involving fraudulent access to computers as well as the use of computers to commit other crimes. Identity theft, however, wasn't specifically criminalized until 2001.


Michigan banned assisted suicide in 1998 and also passed a fetal protection act which criminalizes assaults on pregnant women resulting in injuries to or the deaths of their unborn children. In other words, prosecutors are expected to hold third parties criminally responsible for acts the mother could still legally commit or authorize, which makes me extra glad that I've yet to be called upon to charge anyone under this act.


A 1998 amendment to the controlled substances act criminalized the delivery of gamma-butyrolactone or GBL, the so-called date rape drug. Indeed, amendments to existing laws that regulate new drugs and new weapons, most recently the taser in 2002, are too numerous to highlight.


In 1999 the legislature finally elevated the felony thresholds for all property crimes, meaning the dollar amount over which such crimes are considered felonies. Until then we were dealing with a $100 threshold established in the 1950s, although most prosecutors were using a much higher amount as a matter of discretion anyway. The distinction between misdemeanors and felonies is now fixed at $1,000, with additional levels in each category.


The efforts of the 2002 legislature should come as no surprise to anyone – an anti-terrorism act creating many new crimes which, again, I hope never to be called upon to charge.

