
Every time I start to feel sorry for myself for having been placed in some difficult or uncomfortable situation as a prosecutor, I remind myself that things could be much worse – a national sports hero could visit Munising and leave charged with a sex crime.


A so-called acquaintance rape with a consent defense and a high-profile defendant like Kobe Bryant would always have been a case from hell, but it is even more challenging in today's climate of cynicism where improper motives are often simply assumed.


By way of background, we no longer have crimes called rape, incest, child molestation, etc. Almost all sex crimes are now defined as one of four degrees of criminal sexual conduct (CSC). First and third degree CSC require penetration, second and fourth degree CSC require contact and beyond that distinction degree is determined by the presence of factors such as the age and relationship of the parties, the use of force/coercion or weapons, the infliction of injuries, etc.


Sex crimes by their very nature occur in private, so there are rarely witnesses other than the victim. It is also rare to have any physical evidence, for a variety of reasons. Such evidence may not be produced in the first place, especially where the conduct consists of contact rather than penetration, or it may be uncollectible due to condom use, bathing or delay in reporting. And, physical evidence obviously won't help resolve some cases, as where both victim and defendant are of age and the defense is consent.


The law clearly recognizes the above state of affairs because it informs us that the victim's testimony need not be corroborated in any way. The law also provides that victims need not resist; victims are not supposed to have to risk injury by resisting and the absence of physical injury is not supposed to be equated with consent.


In the court of public opinion, however, things are not always as they are supposed to be. The media coverage surrounding our former President's indiscretions was especially devastating to the prosecution of sex crimes. Suddenly the phrase "its only a he-said, she-said case" was on everyone's lips.


This phrase, of course, was and is used to imply that people can't be believed, that only physical evidence is trustworthy, and that cases which depend exclusively on the testimony of the victim are worthless.


Yet, the vast majority of sex crimes prosecuted in this country meet that description exactly – proof beyond a reasonable doubt must be extracted from the testimony of the victim because no other evidence is available and/or helpful.


And, sex crimes go to trial more often than any other type of offense, again for a variety of reasons but always in part because they are so emotionally charged. CSC cases typically prompt people who weren't there and have no idea what happened to choose up sides and gratuitously malign the other side. This phenomenon, of course, makes any case more difficult to resolve, as anyone with an army of supporters with whom they need to save face will find any concession more difficult.


To not pursue such cases because of the "he-said, she-said" mentality, however, is to declare open season on victims, consisting not just of young women whose handling of a difficult situation will be presented as evidence of consent, but of children whose limited ability to communicate will be presented as evidence of suggestion or fabrication. 


It will be interesting to see what becomes of Kobe Bryant when the prosecution has no instant replay to show a world that now expects one. Mike Tyson was convicted on even more difficult facts – the young woman had accompanied him to his hotel room, as opposed to being a hotel employee, but then he hailed from a sport based as much on aggression as athleticism and went to trial before such situations were looked upon as automatic stalemates.

