Appellate Law



Inspiration for today's column on appellate law came from the realization that, after three and half years as Alger County's prosecutor, I am just beginning to receive from the Court of Appeals affirmations of convictions in cases that I've tried here.


Its been easy to forget that criminal cases continue post-conviction because counties with populations less than 75,000, which comprise 56 of the state's 83 counties, qualify for assistance from the Criminal Appellate Division of the Attorney General's Office. This unit handles appeals of felony convictions and sentences, leaving the prosecutors of the counties served to handle their own appeals of misdemeanor convictions and probate court adjudications; larger counties, being obligated to handle all of their own appeals, tend to establish their own specialized appellate divisions.


The use of separate appellate services seems inefficient given the time required for an appellate prosecutor to read the trial transcript and otherwise acquire the familiarity with the case that the trial prosecutor already has, however, appellate prosecutors have research tools and other resources, such as time uninterrupted by other demands, that cannot be duplicated in small offices.


Appeals are broadly distinguished by whether the appellate court has discretion to accept or reject the case. Accordingly, there are appeals by right, which must be heard by the appellate court and appeals by leave, which may be declined by the appellate court, indeed all appeals to the state's Supreme Court are by leave.


Until 1994 virtually all defendants convicted of felonies in Michigan had the right to appeal their conviction to the Court of Appeals. Since 1994, however, the right of criminal defendants to appeal has been limited to verdict-based convictions; plea-based convictions became appealable by leave only. The uninitiated may wonder why someone would appeal after pleading guilty, however, it was a common phenomenon not unlike trials conducted subsequent to confessions, so the volume of cases in the Court of Appeals was significantly reduced by this change in the law. And, since appellate rights are guaranteed to indigent defendants via court-appointed attorneys, the restriction of appeals by right to verdict-based convictions has also been a cost-saving measure; the only downside has been the occasional slow plea, an irreverent term for the practice of trying a case just to preserve the right to appeal a legal issue, typically the constitutionality of a statute.


Appellate opportunities for prosecutors are very limited, indeed appellate work in criminal cases involves some role reversal insofar as the appellate defender goes forward with allegations of reversible error while the appellate prosecutor defends against such allegations. Prosecutors have no ability to appeal acquittals, for example, due to the constitutional protection against double jeopardy. We can, however, pursue appeals of evidentiary rulings on an interlocutory or pre-trial basis, appeal sentences by right and pursue further appeals of adverse appellate decisions.


Appeals are generally conducted via a review of the existing record, meaning that appellate courts do not consider new evidence, and different standards of review are applied to different issues. And, although all Court of Appeals' decisions are binding upon the parties, their precedential value depends on whether they are published; standards for publication are complex but predictably revolve around the importance of the issue.


Prosecutors tend to be acutely aware of appellate risks because, although few convictions are reversed on appeal (the Criminal Appellate Division reported a 98 percent affirmance rate for 2005), the prospect of retrying a case years later is daunting. We therefore tend to litigate important procedural and evidentiary issues via pre-trial motions, so that no significant legal issues have to be decided precipitately.


Most appeals raise boilerplate issues along with arguably meritorious ones. It is very common, for example, for appellate defenders to blame the trial attorneys for convictions alleged to be legally defective. If fault is attributed to the defense attorney, the allegation is called ineffective assistance of counsel; where the prosecutor is involved, the allegation is one of prosecutorial misconduct.


Most claims of prosecutorial misconduct involve the prosecutor's closing argument. For example, prosecutors are not allowed to comment on a defendant's decision not to testify at trial, although evidence can be characterized as "uncontradicted." Nor can prosecutors offer personal opinions as to guilt or innocence or vouch for the credibility of their witnesses; "We submit…", "Its our position…", and "The People contend…" are all popular euphemisms for "I believe…". We also can't make so-called "civic duty" arguments, where the jury is exhorted to convict for reasons larger than the case, e.g., to convict a particular drunk driver in order to make the highways safe for motorists. 


The body of law devoted to prosecutorial misconduct during closing argument, however, is disproportionately large and symptomatic of the tendency of the criminal justice system to underestimate jurors; here the assumption is that jurors are so susceptible to persuasion that they would ignore facts and law in favor of such transparent rhetoric.


All in all the appellate process mirrors the adjudicative process which precedes it – always ponderous, often contentious and occasionally absurd, but still well-intentioned and generally reliable.

