
This column is prompted by a remarkable resolution from the American Bar Association (ABA) regarding the appellate treatment of the nation’s prosecutors. Only time will tell whether it leads to the desired change, but substantial background information is needed to understand its significance.

The constitutional protection against double jeopardy means that acquittals cannot be appealed by prosecutors, so nearly all appeals in criminal matters are of convictions. There is thus a dramatic role reversal at the appellate level insofar as it is appellate defense attorneys who prosecute the appeals, who decide what issues will be raised and who plant and/or nurture the nomenclature used by appellate courts to reference frequently raised issues; it is appellate prosecutors, on the other hand, who defend the convictions by responding to the issues raised and framed by appellate defenders.

It should therefore come as no surprise that, when a trial judge is alleged to be the source of an appellate problem, he or she is said to have committed “trial court error”. When a trial defense attorney is alleged to be the source of an appellate problem, he or she is said to have provided “ineffective assistance”. When, however, a trial prosecutor is alleged to be the source of an appellate problem, it is said that he or she engaged in “prosecutorial misconduct” and this is a source of great frustration to prosecutors because, while that term is appropriately applied to egregious violations of law and ethics such as the deliberate withholding of exculpatory evidence, it is being routinely and very inappropriately used to describe all manner of argument alleged to be improper; appellate defenders sift through the enormous pile of words generated by prosecutors in the course of trials, present appellate courts with those they find to be objectionable, with or without their context, and call it prosecutorial misconduct.


It is often observed that Republicans and Democrats are “born and bred to fight” and the same might be said of some pairings of prosecutors and defense attorneys, indeed the political and legal arenas seem to be on the same downward spiral insofar as bashing one’s opponent has taken on greater importance than the underlying substantive issues. In some ways this has been a bonanza for prosecutors, as appellate defenders are so preoccupied with attacking trial prosecutors that prosecutorial misconduct has become a staple if not the centerpiece of virtually every post-conviction appeal, meaning that legal issues which might have gained traction on appeal are swept under the rug, but it certainly doesn’t bode well for the integrity of the process or the profession shared by attorneys on both sides. 


In situations where comment would directly infringe upon a defendant’s constitutional rights, the line between permissible and improper comment is not only reasonably clear but grounded in common sense. Taboo subjects include any comment on a defendant’s post-arrest, post-Miranda silence or decision not to testify, as this would infringe upon both the privilege against self-incrimination and the presumption of innocence. We may, however, characterize evidence as “uncontradicted”.  We’re also not supposed to say anything that would shift the burden of proof from the prosecution to the defense, although where a defense is offered we may comment on their failure to call known witnesses in support of that defense as well as on a testifying defendant’s ability to conform his testimony to known facts.

In other areas the line between permissible and improper comment is not only impossibly vague but fundamentally elitist, i.e., it is predicated on the assumption that non-lawyers, meaning jurors, are incapable of distinguishing fact from mere rhetoric.


We’re not, for example, supposed to “vouch” for our cases by expressing any personal opinion as to the credibility of any witness or the guilt of any defendant. Career prosecutors consequently have some speech habits that are hard to break in non-trial venues – we say “our position is …”, “we submit…” and “the People contend…” in lieu of “I think…” or “I believe…”. Still, anything we say in support of a witness’ credibility may lead to a claim of prosecutorial misconduct.


We’re also not supposed to use words to make conviction a moral or civic duty, i.e., to globalize what’s at stake, to urge jurors to convict for any reason other than the evidence admitted at trial, but again, anything we say on behalf of victims may lead to a claim of prosecutorial misconduct.


We’re also not supposed to equate criminal defendants with notorious criminals, the impermissible inference being that, because an infamous figure is guilty of a terrible crime, so too must be the defendant on trial. Long story short, a single comment by a prosecutor in the 1980s making such a link between the defendant he was prosecuting and serial killer John Wayne Gacy, means that in 2010, any mention of any high-profile criminal defendant by any prosecutor pretty much guarantees a claim of prosecutorial misconduct.


The list of off-limits argument goes on, with the result that many prosecutors are afraid to say much of anything for fear of stepping on an appellate land mine. Others are loathe to surrender useful arguments, especially with respect to so-called infamous figures because people and events which are already part of the national dialogue are so illustrative of types of evidence and patterns of both criminal and victim behavior; potentially risky arguments are therefore followed by prophylactic postscripts in which prosecutors disavow the intent to draw any impermissible inference. Just as teachers often complain that they are “teaching to the test”, we end up trying cases in anticipation of appellate scrutiny.

Few convictions are reversed on appeal, however (the affirmance rate in Michigan ranges from 95-99%), and few reversals are attributable to improper comment as deprivation of a fair trial is the standard by which they are evaluated. So, what prosecutors mind is not the need to navigate a semantic mine field in real time, as a tableau unfolds in front of us, or even the dissection of our every word by Monday morning quarterbacks. What we mind is the casual use of the term prosecutorial misconduct, which brings me back, finally, to that ABA resolution –  in August of 2010 they urged trial and appellate courts, when reviewing the conduct of prosecutors in criminal cases, to rethink their use of the term misconduct because “a finding of prosecutorial misconduct may be perceived as reflecting intentional wrongdoing, or even professional misconduct, in cases where such a perception is entirely unwarranted.” Amen to that (keeping in mind that my use of the word “amen” denotes approval only and is not an attempt to inject this issue with religious significance).

