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Key Implication

When interviewing the victim,
apply understanding of
biology and psychology.
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Traumatic memories:

Are fragmented &
sensory...

Are encoded as
disconnected
fragments...

Are hard to willfully
retrieve...

And are triggered by
unforeseen cues

Phenomenology of Traumatic Memory

© David Lisak 2008

Trauma, Memory & Language:
Lessons for Investigation

1. Don’t push for what the victim cannot
provide:

« Sequence; context; peripheral details

Pushing for narrative context can lead to
errors — guesses, assumptions — that can
either be substantive or minor, but either way
will be pounced on by defense attorney.

© David Lisak 2008

Trauma, Memory & Language:
Lessons for Investigation

2. DO elicit raw data:
+ Sensory experience: sights, smells,
sounds, etc.
Do you recall hearing anything? What do you
recall hearing?

Do you recall smelling anything? What do
you recall smelling?

© David Lisak 2008

Trauma, Memory & Language:
Lessons for Investigation

3. Standard interrogation techniques DO NOT
work well with trauma victims

E.g.: Asking victim to repeat narrative from
different points in the sequence

E.g.: Asking victim questions designed to
confuse/test their narrative

Problem: You can’t determine whether
inconsistencies are indicative of
dissimulation or normal, traumatic memory.

© David Lisak 2008

dlisakfc@gmail.com
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PAAM Winter Meeting, February 2, 2012
Michigan Department of Attorney General
Appellate Division Handout

5 Ways to Help Us Help You
Preserve Your Convictions from Attack on Federal Habeas Review

1. Preserve trial exhibits, e.g., photos or maps, transcripts of material played for
the jury (defendant’s confession or interview), and the tapes in a manner in which
they were presented to the jury (i.e., redacted or edited because of court rulings).

2. Address motions for relief from judgment (MCR 6.500 motions) by advocating
defaults and, if possible, a merits analysis. Improper handling by a trial judge of
these motions can result in a federal court reviewing claims raised in these
motions on federal habeas review with no deference given to the trial court’s
ruling.

3. Put it all on the record:

e waivers of the right to testify on defendant’s own behalf;

e waivers of jury trial;

e if jury instructions are argued off the record, recite for the record all objections
and issues;

e put the full extent of a plea agreement on the record; nothing vague should
remain; and

e state before the start of trial whether a plea offer was extended to the defense
and what exactly the offer was, and the fact that the defendant knew about it
and rejected it. Do this even when no offers were made.

4, Ensure right to self-representation and proper record through colloquy. See
1963 Const, art 1 8 1; MCL 763.1; People v Brooks, MCOA #298299 (August 16,
2011) (most recent synopsis of requirements for dialogue).

5. Closing the courtroom to the public is an extreme measure. Prosecutors
should not advocate for a closed courtroom unless absolutely necessary. Parties
should not stipulate to it without the court also making findings that indicate the
closure is absolutely necessary. See Presley v Georgia, 558 US ;130 S Ct 721
(2010) (requiring (1) the party seeking to close the hearing must advance an
overriding interest that is likely to be prejudiced; (2) the closure must be no
broader than necessary to protect that interest; (3) the trial court must consider
reasonable alternatives to closing the proceedings; and (4) it must make findings
adequate to support the closure).



STATE OF MICHIGAN
DEPARTMENT OF ATTORNEY GENERAL

P.O. Box 30217
LANSING, MICHIGAN 48909

ATTORNEY GENERAL
APPELLATE DIVISION
List of Criminal Appellate Cases that Our Division Handles
The Appellate Division represents the local prosecutor for the following:
(1) Claims of appeal by right from a criminal conviction in a jury trial or bench trial in circuit court;

(2) Responses to application for leave to the Michigan Supreme Court for a case that our office served
as appellate counsel in the Michigan Court of Appeals;

(3) On a case-by-case basis, our Division will serve as appellate counsel for cases in which the
Michigan Court of Appeals has granted the defendant’s application for leave or delayed
application for leave. The prosecutor must call and request representation; and

(4) Inspecial circumstances, our Division will assist in filing an application for leave from circuit
court where there has been a grant of a new trial or a dismissal in circuit court.

The Division does NOT normally respond to motions for remand in the Michigan Court of Appeals. For any
inquiries that fall outside these parameters, or to discuss a situation above, please call (517) 373-4875.

Protocol for these Cases
1. Claims of Appeal by Right.
o  After the claim of appeal is filed with circuit court following a conviction from a jury trial or bench
trial, send us a COPY of the file once the transcripts have arrived. See Appellate Case Transmittal

Form (claim of appeal, register of actions, prosecution’s file, any briefs, PSIR, and transcripts).

* Send our Division a copy of the appellant’s brief if the proof of service indicates that the attorney
has failed to serve a copy of the brief with the Attorney General’s office.

2. Responses to Applications for Leave to the Michigan Supreme Court.

Do not send us any materials unless the proof of service indicates that the defendant has failed to serve
a copy of the application with the Attorney General’s office.

3. Grant of Application for Leave to the Michigan Court of Appeals (Case by Case).

Ordinarily these are guilty plea cases in which the trial court has exceeded the sentencing guidelines.
AFTER the grant, call us to confirm that our office will handle the case and then send a copy of the file.

4. Prosecution’s Appeal (Special Circumstances).

After the circuit court grants a new trial or dismisses a case, call us if you want our office to consult in
the preparation of the appeal.

CAD -Form 02 Please Post 01/12



STATE OF MICHIGAN
DEPARTMENT OF ATTORNEY GENERAL

P.0. Box 30217
LANSING, MICHIGAN 48909

ATTORNEY GENERAL

January 23, 2012

Ronald J. Schafer

Ionia County Prosecuting Attorney
Courthouse

100 Main Street

Ionia, Michigan 48846

RE: Ineffective Assistance of Trial Counsel Claims
Dear Prosecutor Schafer:

Below are the Appellate Division’s preliminary observations regarding how
often ineffective assistance of trial counsel (IATC) is a basis for reversing state court
convictions on state court appellate review or on collateral habeas corpus review in
federal court. Approximately six years of data show that reversals for any reason
are rare, and that the percentage of reversals based on IATC is very small. Equally
important, when relief is granted for IATC, it is more likely due to the actions of
retained counsel rather than appointed counsel.

As background, the Michigan Department of Attorney General-Appellate
Division represents the 56 smallest Michigan counties in their direct criminal
appeals in the Michigan Court of Appeals and the Michigan Supreme Court through
the Prosecuting Attorney Appellate Service (PAAS). The Appellate Division also
represents the state’s prison wardens in federal habeas corpus litigation. In these
cases, prisoners in the custody of the Michigan Department of Corrections challenge
in federal district court the constitutionality of their underlying state court criminal
convictions.

Six years of data show that state courts are not reversing convictions in
significant numbers for PAAS counties, nor are federal courts granting habeas relief
on collateral review in significant numbers. For purposes of the following chart, a
state court “affirmance” includes any case neither requiring retrial nor barring
reprosecution. Federal habeas “affirmance” includes any case reaching final
disposition in the federal courts where there was no grant of habeas relief, and this
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information does not include the significant number of cases dismissed through the
federal court prescreening process, which occurs before the Division’s involvement.
If the Division had such data, the “affirmance” rate would be higher still.

Affirmance Rates (%)

100+

[ State
O Federal

2005 2006 2007 2008 2009 2010

Turning to IATC-specific reversals, six years of data show that there was not
a single reversal based on IATC out of 582 dispositions for PAAS counties from
2005-2010:

® number of dispositions
PAAS Cases @ number of reversals based on IATC
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Although there are grants of federal habeas relief, in the context of the total
number of dispositions, the numbers are very small for all types of claims. For
IATC claims, specifically, these numbers and percentages are even smaller.

For habeas cases in federal district court, there were only 45 habeas grants
based on IATC (1.3% grant rate) in comparison to 3,505 denials from 2005 through
2011;

Total Number of Federal District Court Denials vs Grants
(2005-2011)

55

45

3505

W Denials (does not include dismissals in federal prescreening), 3505
Non-IATC Grants, 55
B [ATC Grants (1.3% Grant Rate), 45

Only four judges in the Eastern District of Michigan account for 61% of all IATC
habeas grants. If those judges granted IATC habeas petitions at an average rate,
the overall IATC habeas grant rate would be well under 1%.

For habeas cases reaching a disposition in the Sixth Circuit, there were only
6 grants based on IATC (0.2% grant rate) in comparison to 2,448 denials from 2005

through 2011:
Total Number of Sixth Circuit Denials vs Grants

(2005-2011)
2448

9

6

® Denials (also includes unsuccessful second and successive petitions and
unsuccessful certificates of appealability), 2448

Non-IATC Grants, 9

mJATC Grants (0.2% Grant Rate), 6
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Of the 51 IATC habeas grants (federal district court and Sixth Circuit
combined), only 24 grants were upheld, 17 grants were reversed, and 10 remain
pending:

Disposition of IATC Grants -- Affirmed, Reversed, or
Pending (2005-2011)

Grants Affirmed, 24

Grants Reversed by the Sixth Circuit, 16
B Grant Reversed by the United States Supreme Court, 1
M Grants Pending Appeal, 10

The Division has challenged 54 habeas grants (based on all types of claims) in cases
that reached disposition since 2005, obtaining reversals for 33; this represents a
61% reversal rate. Based on this rate, the Division expects reversals in several of
the 10 IATC grants now pending. Indeed, in the last two years, the Division has
had success in the United States Supreme Court, winning three reversals of five
habeas grants (the other two remain pending).

Moreover, the statistics show that the majority of federal habeas IATC grants
involve the actions of retained counsel, not appointed counsel, i.e., 59% of the time
the habeas grant based on IATC was due to the actions of retained counsel:

Percentage of Successful/Pending Habeas Grants
-- Appointed vs Retained Trial Counsel
(2005-2011)

41%

59%

B Retained Trial Counsel (0.3% of total federal dispositions), 20

B Appointed Trial Counsel (0.2% of total federal dispositions), 14
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In conclusion, (1) there have been no reversals based on IATC out of 582
dispositions for PAAS counties from 2005-2010; (2) the grant rate for federal habeas
petitions in district court based on IATC was only 1.3% from 2005 through 2011, not
accounting for the reversals of some of these decisions; and (3) more often than not
from 2005 through 2011, federal habeas relief based on an IATC claim involved
retained counsel rather than appointed counsel, where relief based on IATC of
appointed counsel occurs in only 0.2% of all habeas dispositions.

Thank you for your inquiry about the Appellate Division’s statistics regarding
TATC claims. Please let me know if you have any additional questions.

Best Regards,

LD, M B s

Joel D. McGormley, Division Chief
Appellate Division

Michigan Department of Attorney General
P.O. Box 30217

Lansing, MI 48909

517-373-4875



BUSINESS MEETING AGENDA
Grand Traverse Resort
Friday, February 3, 2012

AGENDA
ADDITIONS TO THE AGENDA
PACC ELECTION ... ... . . . e Mr. Schafer
SECRETARY-TREASURER'S REPORT ............ ... ... ... ...... Mr. Fitz
Meeting Minutes of 11/4/2011
PAAM Financial Reports
Investment Portfolio Changes
COMMITTEE REPORTS
Legislative .. .. ... . Mr. Leyton
Technical Services . ... ... . . . . e Mr. Carpenter
Corrections Policy ... ... . Mr. Fitz
Medical Marihuana .. ... ... . . . Mr. Cotter
Amicus Briefs and CourtRules . ........ ... ... . ... ... . ... Mr. Wendling
Victim Services . ... ... e Mr. Dunnings
Other Committees
PRESIDENT’'S REPORT ... ... ... .. . e Mr. Burdick
Investment campaign
Contract committee
Workload committee
Victim Rights Survey
REPRESENTATIVE REPORTS
N D A A Mr. Thomas
State Bar Eyewitness ID Task Force .. ... ... ... ... .. ... ...... Mr. Thomas
CV S C Ms. Worthy
Child Death Review Team . .. ... ... ... ... . .. . .. Mr. Fink
Criminal Law Section .. ... ... ... .. . . . . Mr. Leyton
Fight Crime, InvestinKids .. ....... ... .. ... ... . . ... . ... .... Mr. Mackie
MCOLES ... Mr. Wendling
Community Corrections AdvisoryBoard .. .................... Mr. Dunnings
CLEAR .. Mr. Dunnings
MAC Mr. Dunnings
Indigent Defense . ........ .. . . . .. Mr. Schafer
CJIS Mr. Carpenter/Mr. Evans
ATTORNEY GENERAL REPORT ... ... ... ... ... . .. .. Mr. Cropsey
PACC REPORT ... ... . . e e Mr. Forsyth
STAFF REPORT .. ... . . e Mr. Robertson

OTHER BUSINESS

ROUNDTABLE



PROSECUTING ATTORNEYS ASSOCIATION OF MICHIGAN

Board of Directors' Meeting
November 4, 2011
Tree Tops Resort - Gaylord

OFFICERS PRESENT

Larry Burdick, President - Isabella

David Leyton, President-Elect - Genesee

Kym Worthy, Vice President - Wayne

Victor Fitz, Secretary-Treasurer - Cass

Ron Schafer, Immediate Past President - lonia

DIRECTORS PRESENT

Karen Bahrman - Alger

Michael Carpenter - Midland

Arthur Cotter - Berrien

Stuart Dunnings - Ingham (webinar)
Thomas Evans - Barry

Jeff Fink - Kalamazoo

Ronald Frantz - Ottawa

William Nichols - Monroe

Brian Peppler - Chippewa

Melissa Powell - Iron

Jeffrey Sauter - Eaton

Charles Sherman - Clinton

Michael Thomas - Saginaw

Gary Walker - Marquette

Thomas Weichel - Alcona

Michael Wendling - St. Clair (webinar)

MEMBERS PRESENT

Alan Cropsey - Director of Public Relations, Dept. of Attorney General
Forrest Pasanski - Dept. of Attorney General

STAFF PRESENT

Thomas Robertson, PACC Executive Secretary

Kim Warren Eddie, PACC Assistant Executive Secretary

Marcia Beatty, PACC Office Manager & Conference Coordinator
Joe Schueller, PACC Director of Technical Services

KC Steckelberg, PAAM Director of Public Affairs

Ken Stecker, PAAM Traffic Safety Resource Prosecutor

Herb Tanner, PAAM Violence Against Women Project Director

Julie Welch, PAAM Child Abuse Training Services Director (webinar)

DIRECTORS ABSENT

Norman Donker - Saginaw
William Forsyth - Kent
Joseph Hubbell - Leelanau
Byron Konschuh - Lapeer
Charles Koop - Antrim
Brian Mackie - Washtenaw
David Morse - Livingston
Mark Reene - Tuscola
Tony Tague - Muskegon
Hank Zavislak - Jackson



The meeting was called to order at 9:30 a.m.

SECRETARY-TREASURER'S REPORT

Meeting Minutes 8/27/11 and 8/28/11

A motion to adopt the minutes of the 8/27 and 8/28 meetings was seconded and unanimously CARRIED.

PAAM Financial Reports

Mr. Fitz reviewed the financial reports. A motion to adopt the reports was seconded and unanimously
CARRIED.

2012 Budget

Mr. Robertson reported that the proposed 2012 is a continuation budget. Mr. Frantz made a motion to
adopt the budget which was seconded and unanimously CARRIED.

COMMITTEE REPORTS

Legislative

Mr. Leyton reported that the committee met on Wednesday, October 19. The committee's
recommendations follow:

Introduced Legislation

Criminal Procedure: HB 5012 (Meadows, D, East Lansing) Indictment for certain crimes may be found
and filed within 10 years after the individual is identified. Support concept. Expand 10 year SOL to 15;
expand 6 year SOL to 10.

Corrections: SB 0645 (Kahn, R. Saginaw) Prohibits prisoners from receiving or possessing items
pertaining to victims. Support concept, recommend DOC make it an administrative rule.

Crimes: SB 0688 (Schuitmaker, R, Lawton) Unsworn declaration made under penalty of perjury; include
as a statement punishable as perjury. Tabled.

Proposed Legislation

Prohibit expungement/sexual child abuse activity: Amend legislation to preclude expungement for
convictions of child sexually abusive activity, including cases where a computer or the Internet was
involved in crime (MCL 780.621). Support.

Increasing Punishment for Repeat Offenders: Possession of CSAM 750.145d(4), and Distribution of
CSAM, 750.145d(3). No position, see "Child Sexually Abusive Activity".

Increase the crime class for Possession of CSAM, MCL 750.145¢c(4) and the maximum punishment
and crime class for Distribution of CSAM, MCL 750c(3). No position, see Child Sexually Abusive
Activity bullet.

Child Sexually Abusive Activity (CSAA), MCL 750.145¢c(2): Amend the statue to address the Hill
decision. Support.

Specify standards/constructive possession of child sexually abusive material: Amend statute to
clarify constructive possession. Support.

Include victims of child sexually abusive activity in OV 9: Amend legislation to include victims of child
sexually abusive activity and child sexually abusive materials as victims for purposes of scoring OV 9
(MCL 750.145d and MCL 752.791-797). Support.



Using a computer to commit a crime (MCL 750.145d, MCL 752.792, MCL 752.796): Amend definition
of "computer" to keep up with changes in technology. Support.

Kidnapping: Amend kidnapping statute to include kidnapping a child for the purpose of child sexually
abusive activity or to create child sexually abusive material (MCL 750.349). Support.

Medical Records: add exceptions to the physician/patient privilege, which would enable prosecutors to
access the medical records of criminal defendants and deceased crime victims whereever they are
relevant to proving the crime or rebutting a claim or defense. Support.

Sentencing Guidelines: Address People v Bonilla-Machado by classifying assaults on prison guards as
a ‘crime against a person‘. Support.

Jurisdiction: Allow probate judges to conduct preliminary exams if district courtships are cut. No
position.

Assaults: Graduate and enhance penalties of assault. Postpone and reconsider.

Restitution: Authorizes prosecutor to collect restitution, fines and costs and imposes 30% collection fee
that goes to prosecutor. Table until November to discuss Eaton County process.

Sex Offenders: If a person on the sex offender registry commits another offense that would be included
in the registry, then upon conviction of that offense, he is guilty of a felony with a 5 year mandatory
minimum. Support. (Consider "5 years or statutory max")

Victim Notification. 1) When a parolee absconds, victim must be notifed within 24 hours; 2) If the
Governor considers a commutation of a criminal, the victim must be notified so that the victim can give
him meaningful input to the governor's office. The victim must be notified immediately of the govenror's
decision; 3) When a criminal dies in prison, jail, or otherwise under the custody of the Michigan
Department of Corrections or local law enforcement, the victim must be notified of the criminal‘'s death; 4)
Victim has the right to appear at the parole board hearings, to testify at the parole board hearings, and the
right to display exhibits at the parole board hearing (AG request). Support; amend to add PA notification
and electronic appearance.

Human Trafficking: Explicitly criminalize attempt, conspiracy and solicitation of human trafficking.
Support.

Child Safety: 1) Expand definition of "produce" to "make" child porn to specifically include making copies
of child pornography to legislatively overturn People v Hill, issued July 23, 2010, in the Michigan Supreme
Court; 2) provide that child pornography discovery remains in control of prosecutor, i.e. it is available to the
defense, but it is not to be given to the defendant; 3) Child predator guidelines provide for scoring of
Offense Variable 10 in undercover cases to overturn People v Russell (AG request). Support.

Baby Kate Law: concealing a child from legal guardian, defining terms. Support in concept based on the
outline provided for discussion purposes. Remove paragraph B, change known to unknown in C.

Statute of Limitations (SB 726). Extends statute of limitations for certain crimes. Amend same as HB
5012.

Expert Testimony at Trial (HB 4647). Allows expert testimony at trial via two-way communication under
certain circumstances. Support.

CSC crime of Teacher/Student CSC (SB 596). Removes age limitation on teacher/student CSC.
Support.

Mr. Walker moved to adopt the committee's recommendations. The motion was seconded and
unanimously CARRIED.



Technical Services

Mr. Carpenter reported that the committee met on October 25. Highlights of the meeting follow:

1) The process has begun to hire two PACC programmers.

2) The decision was made for PACC TS staff to test development tools and present a rough timeline for
a 4.0 web-based application by the Mid-Winter Conference.

3) The MSP has changed their post numbers so TS will be updating the ACT systems for the November
release.

4) Windows 7 64-Bit PCs won't run some of the crystal reports, so Mr. Barnette and Mr. Wade are
currently working on a XML-based solution for our current ACT/JCT that will easily convert over to 4.0.

A motion to adopt the committee report was seconded and unanimously CARRIED.

Corrections
Mr. Fitz briefly summarized the meeting with Director Heyns. The Corrections Committee met on Friday,
October 14. DOC representatives attended and agreed that they would like a workgroup to address
issues of concern to prosecutors. A motion to adopt the minutes of the meeting was seconded and
unanimously CARRIED. It was noted that Mr. Peppler did attend the meeting. Mr. Burdick added that
DOC will be at the Mid-W inter Conference to discuss their pilot project.

Medical Marihuana

Mr. Cotter reported that on October 14 the Medical Marihuana Committee met in Lansing. The committee
is in the process of contacting each county to see how many dispensaries are still open. The AG has
offered to help PAs with medical marihuana issues. The Dept. of Attorney General is having some
training events on this subject in December. New proposed legislation would require one-year of
residency to get a medical marihuana card. Discussion followed regarding whether a person should be
allowed to have a CCW permit if they use medical marihuana. A motion was made to support adding the
question of whether they use medical marihuana on the CCW permit application. The motion CARRIED
by one vote.

Amicus Brief and Court Rules

No report was given.

Victim Services

Mr. Dunnings reminded prosecutors to respond to the Victim Services survey. President Burdick
distributed the results that have been compiled to date.

OFFICERS RETREAT

President Burdick indicated that he will be appointing an ad hoc committee to review contracts.

Campaign development was discussed regarding raising money for the Association. The officers will be
deciding what the donations will be used for, and then will be communicating this to Association members
to solicit contributions.

A committee will be appointed to review available studies regarding serviceable levels for prosecutors!
offices.

The Mid-Winter Conference agenda will include sexual assault cases and prosecution, roundtables, a
session on crime victim services, the DOC Parole Pilot Project, social media policies for prosecutors’
offices, and Maura Corrigan will be invited to attend to discuss concerns that PAs have with DHS.

The PAAM Logo Store is being developed. If prosecutors have suggestions for the store, please contact
PAAM staff.



REPRESENTATIVE REPORTS

NDAA
Mr. Thomas reported that NDAA has not met since Annual Conference. Their next meeting is in two
weeks in Tennessee. The principle topics of discussion will be moving the NAC to Utah and how to get a
congressional appropriation to build the center there.

cvsc
Ms. Worthy did not attend the last meeting.

Child Death Review Team

Mr. Fink reported that the team had one meeting since Annual Conference. In the area of the Child
Protection Law, the Child Death Review Team would like to see prosecutors enforce that law against
mandated reporters who fail to report child abuse or neglect. He urged prosecutors to remind their staff
that they are mandated reporters and if they review a case of child abuse and neglect, they should make
sure that DHS has been contacted.

Criminal Law Section

Mr. Leyton reported that the Criminal Law Section met on October 18. The Section discussed the Indigent
Defense Advisory Committee and disclosure of forensic test results.

Fight Crime, Invest in Kids

Their Holiday Open House will be November 29.
MCOLES

Mr. Wendling reported that MCOLES met in September and October. They discussed issues relating to
the reduction in the number of police officers. The Commission requested that prosecutors set a policy
that if a police officer is a defendant on a case and there is a conviction that the PA also revoke the
officer's license. There has been a push between the Legislature and the Commission about how many
hours is needed to be certified. It was concluded that an advisory standard would be 120 hours of work
during a calendar year and a minimum level of training.

Community Corrections Advisory Board

Mr. Dunnings reported that the meeting was cancelled.
CLEAR

Mr. Dunnings reported that the last CLEAR meeting was on October 19. There was considerable
discussion about the reduction in municipal police officers affecting the MSP and sheriffs' departments.

At the next meeting, PAAM representatives will be presenting the Blueprint and the Association's position
on prelim reform. Discussion followed about PAAM not having an official position on prelim reform. Mr.
Sherman made a motion that PAAM supports blanket hearsay for prelim reform, and to present that
information to CLEAR at their next meeting. Mr. Walker supported the motion. The motion CARRIED, but
not unanimously.

Ms. Worthy questioned why CLEAR members are not allowed to speak about specifics of their meetings.
Mr. Dunnings said the policy originates from their first meeting, and he would revisit the policy at the next
CLEAR meeting.



Michigan Intelligence Operations Center

Mr. Dunnings recommended that a MIOC representative speak to the Legislative Committee about their
resources.

Indigent Defense Commission

Mr. Schafer reported that the Commission had an organizational meeting and he anticipates that they will
begin to establish serviceable levels for defense attorney caseloads. Prosecutors will have an opportunity
in the future to address the group to discuss indigent defense issues. They are supposed to have
recommendations to the Governor by July, 2012.

MAC

Mr. Dunnings attended the last MAC Legislative Committee meeting and spoke with them about the city
attorneys' legislation to be able to charge high BAC, and explained why PAAM opposes that legislation.

CJIs

Mr. Evans and Mr. Carpenter reported that there have been two CJIS meetings. The atmosphere has
been collegial. No one has mentioned LEIN fees.

ATTORNEY GENERAL REPORT

Mr. Cropsey gave a brief Department update. A Marihuana Workgroup was created, headed by Bob
lanni. Four seminars on the topic will be available throughout the State. Ms. Powell requested that the
meeting be available via webinar. A Public Integrity Unit was formalized this year. To date, it had issued
58 charges against 13 defendants and obtained five convictions. John Lazette is the Department's Crime
Victim Rights Advocate. He is working with SCAO on a package of bills to improve restitution in the court
system. Forrest Pasanski has extensively researched human trafficking and is assisting the Department
in that area. The first human trafficking trial will begin in January in southeast Michigan.

PACC REPORT
Mr. Walker reported that PACC's budget is in good shape for the coming year. This will allow PACC to fill
two vacancies in Technical Services. Grants are being funded at continuation levels. VAWA has an

increase in the STOP grant. All good news so far.

STAFF REPORTS

Ms. Welch reported that there are there are 18 accredited Child Advocacy Centers in Michigan. Eleven
videotape testimony; four do not videotape. The other three are unknown. There are five non-accredited
agencies in Michigan. The National Center for Child Advocacy in Huntsville, Alabama accredits the
centers which means that they can get federal money from the national center.

ROUNDTABLE

Ms. Worthy reported that she was appointed to an ABA committee which deals specifically with
prosecutorial national standards. Prosecutors who are interested in reviewing them should contact Ms.

W orthy for a copy. Mr. Robertson will put them on the listserve.

Mr. Weichel said his county continues to have problems with incense/potpurri. Mr. Carpenter said Midland
County is having issues with bath salts. The people who use this drug become very uncontrollable and

violent.

Mr. Cotter spoke about People v Nunley and the problems of issuing subpoenas for Secretary of State
employees.

The AG's Criminal Division is located in Detroit -- there is no longer a Lansing office.

-6-



Mr. Evans said MCR 2.513 is a problem for his office as he has a new judge who wants paper copies.
Ann Bloomer and Justice Markman from the MSC are very interested in prosecutor feedback on the rule.

The next meeting will be Friday, February 3 at the Mid-Winter Conference.
The meeting adjourned at 12:22 p.m.

Respectfully submitted,

Victor Fitz
Secretary-Treasurer

/mab



PAAM Corrections Committee
January 20, 2012

MINUTES:

Attendees: Victor Fitz, Mike Thomas, Karen Bahrman, Stu Dunnings, Brian Peppler,
Mark Reene, Tim Rutkowski, Mike Thomas, John Lazet, KC Steckelberg

Update on Omni project

MDOC has established access to prison records to inform prosecutors regarding
parole status and hearings. The three pilots are Cass, Eaton, and Saginaw.
MDOC has been working through logistics with prosecutors on such issues as
access to the system via a methodology that does not include social security
numbers. The pilots are a “first stage”; future stages will include greater access
to additional information and records.

Future features should include individuals on probation.

Parole stories
Prosecutors need to continue to send stories in. Will pursue before next
meeting.

Parole communications
MDOC encourages prosecutors with serious concerns re: specific paroles to
contact Russ Marlan directly.

Fitz also recommends forming a users workgroup of attorneys active in parole to
have periodic meetings with MDOC on processes. One of the issues they should
review is the “one-third rule” of sentencing limits by parole agents.

Legislative update:

Workgroup on electronic monitoring: Rep. Durhal has formed a legislative
workgroup to review proposals on expanding electronic monitoring to pre and
post-ERD prisoners. Fitz will be making a presentation at the next meeting.

Sentencing Commission: A representative is proposing to introduce a bill
regarding reestablishing sentencing guidelines commission.

Arizona study: Committee discussed a review and possible establishment of a
study similar to Arizona prosecutors study: azsentencing.org

Updating Corrections Committee Report
Need to update. Will begin work on it immediately.

Other issues:
Issue of increase in prison assault cases.




PAAM Legislative Committee
Thursday, January 19, 2012

Minutes

Attendees: David Leyton-Genesse, Jeff Sauter-Eaton, Larry Burdick-Isabella, Ron Schafer-lonia,
Mike Thomas-Saginaw, Chuck Sherman-Clinton, David Morse-Livingston, Brian Peppler-Chippewa,
Ron Schafer-lonia, Hank Zavislak-Jackson, Victor Fitz- Cass, Brian Mackie-Washtenaw, Emily
Corwin-Wayne, John Lazat-AG Office, Alan Cropsey- AG Office, KC Steckelberg-PAAM, Kim
Eddie-PACC, Herb Tanner-PAAM, Ken Stecker-PAAM, Michael Pendy, PAAM

Introduced Legislation

» Weapons: SB 0760 (Green, R, Mayville) firearms; definition of pistol; modify.
Amends secs. 222 & 223 of 1931 PA 328 (MCL 750.222 & 750.223). TIE BAR WITH: SB
0761'11, SB 0762'11

o Position: Oppose

* Crimes: SB 0779 (Hopgood, D, Taylor) weapons; altering a firearm or an imitation
firearm; prohibit, and provide penalties. Amends 1931 PA 328 (MCL 750.1 - 750.568) by
adding sec. 225.

o Position: Support, recommend it be amended to encompass possession
of an altered firearm.

* Crimes: SB 0780 (Jones, R, Grand Ledge) weapons; brandishing of imitation firearms;
prohibit, and increase penalties. Amends sec. 234e of 1931 PA 328 (MCL 750.234e).

o Position: Support, substitute with language from SB 0779: ““toy,
lookalike, or imitation firearm”’.

» Crimes: SB 0848 (Bieda, D, Warren) assault by strangulation or suffocation as assault
with intent to do great bodily harm less than murder; specify. Amends sec. 84 of 1931 PA
328 (MCL 750.84).
o Position: strike the words, “less than the crime of murder.”
» Criminal procedure: SB 0845 (Jones, R, Grand Ledge) sentencing, penalties for
domestic violence with prior conviction; allow to be enhanced with a deferred and
dismissed conviction. Amends sec. 4a, ch. IX of 1927 PA 175 (MCL 769.4a).

o Position: Support with amendments to pick up DV 3'; consider
amending definition of ““counseling™.

* Sobriety Court: SB 0809 (Schuitmaker, R, Lawton) other; eligibility for sobriety court;
clarify. Amends secs. 304, 319 & 319b of 1949 PA 300 (MCL 257.304 et seq.).

0 Position: Support concept.



Proposed L egislation:

* Sentencing guidelines commission Draft 03888 *11 (Haveman, R, Holland)
Establishes sentencing guidelines commission.

o Position: Oppose
» “SWATting” bill Draft 03875 ‘11 (Heise, R, Plymouth) Increases penalty for hacking
to “swat”. (Note: Called “Swatting,” the latest hacking trend involves hackers breaking into people’s
phones to make prank 911 calls that sound violent enough to dispatch a SWAT team. The SWAT
(Special Weapons and Tactics) team arrives to the address provided by the hacker and breaks in just
to find people shocked, confused, and extremely terrified for having various men point automatic
weapons at them.). Rep. Heise intends to make this a 4 year felony.
o Position: No position at this time.
« “Safe Harbor” (Junior League) Addresses prostitutes who are victims of human
trafficking.
o Position: Support concept

« Sexual Assault (Feleppa, PA, Mackinac) Address corrections officer sexual assault
where relationship is initated in custody.

o Position: Not a legislative matter.

* Victims Rights (Sherman, PA, Clinton) Add “moving violation causing death” to crime
victims rights act.

o Position: Support

* Controlled Substances Draft 02861°11 (Pettalia, R, Presque Isle) Allows for
temporary scheduling of substances.

o Position: Support concept
* “Three Strikes” legislation
o0 Position: Support concept
 Educational neglect Should we expand Michigan’s educational neglect statute?

o Position: Support policy changes
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Traffic Safety Training Program:
Providing Quality Service!

In the Beginning

In October 2000, a new program at
PAAM was started. Funded by a
grant from the Office of Highway
Safety Planning, the Traffic Safety
Training Program (TSTP) is designed
to provide continuing legal education
programs, technical assistance, and
any other services that will improve
the ability of Michigan prosecutors to
enforce the states’ traffic safety laws.

Furthermore, the TSTP acts as a
liaison with prosecutors and others in
the traffic safety community to
improve the communication between
the various sectors.

Kenneth Stecker is PAAM’s Traffic
Safety Resource Prosecutor (““TSRP”).
He has over 20 years of experience in
prosecution.

Ken started his career in Kalamazoo
County, and then he moved to Branch
County where he was the Chief
Assistant Prosecuting Attorney. He
has tried every traffic case imaginable,
from OWI to vehicular homicide.

His primary goal is to continue to be a
dedicated and committed liaison
between the state’s prosecutors and
the traffic safety community and to
work for better coordination in the
prosecution of traffic safety violations.

Past 7 Months In Review

Since August 1, 2011, the last 7
months have been busy. A number of
highlights include:

e The Advanced Roadside
Impaired Driving Enforcement
(ARIDE) Program in the State
of Michigan

e The Medical Marihuana
Advisory Committee which
consists of a select number of
elected prosecutors and assistant
prosecutors

e NHTSA/OHSP media
mobilization updates sent to all
prosecutors

o Microsoft PowerPoint
Presentations on Various Traffic
Safety Issues

e Updated TSTP Website.

The TSTP Program held several
training seminars during the past 7
months for prosecuting attorneys and
their assistant prosecuting attorneys.

The seminars included:

e Drugged Driving Seminar
e Copsin Court
¢ Advanced Roadside Impaired

Driving Enforcement (ARIDE)
and Drug Recognition Expert
(DRE) Training

e Science and Law of New
DataMaster Training

e  OWI/Drug Forfeiture Training

Several of the topics included:

e OUID Legal Update

e Designer Drugs

e OWI Vehicle Forfeiture Law

e TFoundational Requirements for
Breath/Blood Test Results.

As a liaison, the TSRP met with
officials from the Secretary of
State’s Office, the Office of
Highway Safety Planning, Michigan
State Police, Michigan Association
of Chiefs of Police, the Michigan
Sheriff’s Association, and other
traffic safety community members.

During these meetings, areas of
concern are expressed by everyone
so that problems do not develop.

Discussions are held to best find
the most effective way to arrest and
prosecute drunk drivers.

Next, media material on the
Prevention of Drunk Driving is

(Continued on page 2)
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Providing Quality Service!

(Continued from page 1)

sent out to elected prosecutors in the
state. This allowed the prosecutors to
take the material, place his or her name
on it, and send it to the media, ot to
use it as speaking points throughout
the community.

The TSRP held several “Webinars”
including a webinar captioned “What
is a Drug Recognition Expert?”

This is a training session that is
presented over the Web. This allows
prosecutors to “attend” the session
without leaving their office. The
presentation is approximately 45-60
minutes.

The TSTP Website,
www.paamtrafficsafety.com, has been
expanded even further to include
updated defense expert transcripts,
OWT cases, national SEST manuals,
Michigan’s DataMaster Manuals, and
more. The additional documents are
in the “Members Only” section. To
gain access to it, please contact Carol
Goodearl and she will set you up with
a user name and password.

The Web site continues to have on-
line registration for all TSTP training
programs and all the past editions of

The Green Light News, The Yellow Light
Legal Update, and The Red Light Alert, as
well as a calendar of

Prosecuting Attorneys
Association of Michigan
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Lansing, Michigan 48913
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events and a listing of prosecution
experts.

Improved Communication

The message group set up by the
Resource Prosecutor through the
Yahoo! Web site continues to be used
on a regular basis. It was set up to keep
prosecutors and assistant prosecutors
in Michigan current with legal
information as well as to provide a
forum for discussion about cases,
motions, and other legal issues.

As of February 1, 2011, there are
approximately 340 members on this
site. The members are made up of
prosecutors, assistant prosecutors, and
a few select experts in the area of traffic
safety. Since the site was established,
there have been over 5,000 messages
sent by the members.

2012

During the next 6 months, besides the
current training programs, it is expected
that the Resource Prosecutor will
continue with additional tasks, such as:

e Providing training and
communication of traffic safety
issues beyond what prosecutors
would normally receive throughout
the year

e Providing information on traffic
safety enforcement campaigns to
elected prosecutors

e Providing information to attendees
at future seminars with updated
traffic safety information and
updated case and statutory law

e Providing training on the new
ARIDE, DRE, and the new
DataMaster that will be introduced
in the in the State of Michigan in
the near future.

Advanced OWI Prosecution,

February 2012

Conclusion

The responses to this program
have all been positive. As a
result, the requests for assistance
from prosecutors and law
enforcement have also increased.
This program has been in
existence for almost 12 years.

During that time, over 2,200
individuals have attended a
variety of training programs, and
every county in the state has
received information on traffic
safety issues through the
publications developed, direct
mailing of a variety of NHTSA
documents, and the Web site.

Contact Information

We, in the Traffic Safety
Training Program, are looking
forward to the challenges of the
next 6 months.

However, this program will only
benefit prosecutors if it provides
what is needed.

If you have any special concerns
or thoughts on what can be done
to improve this program, feel
free to call either Kenneth
Stecker, Traffic Safety Resource
Prosecutor or Carol Goodeatl,
Traffic Safety Training Assistant,
at the Prosecuting Attorneys
Association of Michigan Office.








