








At the preliminary examination, the parties stipulated to the admission of defendant’s
subsequent blood test, which contained the presence of alcohol and marihuana. Defendant’s
blood alcohol content was .01 percent. At a subsequent motion hearing, Michigan State Police
Trooper Ernest Felkers testified that defendant admitted to smoking marihuana at some point
after coming home from work at. 3:30 p.m. on the day in question. Defendant’s blood test
revealed four nanograms of parent tetrahydrocannibinol (THC), and 15 nanograms of 11-
carboxy-THC. Dr. McCoy opined that the THC levels in defendant’s blood were consistent with
defendant’s claim that he last smoked marihuana at 4:00 or 5:00 p.m. McCoy nonetheless
“could not reach a final conclusion whether or not THC caused any impairment in this situation.”

Defendant was charged, as an habitual offender, second offense, MCL 769.10, with
operating a vehicle while intoxicated and causing death, MCL 257.625(4)(a), operating a vehicle
with a suspended or revoked license and causing death, MCL 257.904(4), and negligent
homicide, MCL 750.324. In order to secure a conviction for violation of MCL 257.625(4)(a),
the prosecution sought to prove that defendant violated MCL 257.625(8).MCL 257.625(8)
criminalizes the operation of a motor vehicle by an individual who has any amount of a schedule
I controlled substance in his or her body, regardless of whether that individual has exhibited
signs of impairment. MCL 333.7211 provides a general definition of schedule 1 controlled
substances, while MCL 333.7212 designates specific substances as schedule 1 controlled
substances. THC is one such schedule 1 controlled substance. Furthermore, our Supreme Court
previously concluded in Derror that 11-carboxy-THC qualified as a controlled substance.
Derror, 475 Mich at 319-320.

Defendant filed a number of pretrial motions, including a challenge to the
constitutionality of MCL 257.625(4). At the subsequent hearing, defendant primarily argued that
the statute was unconstitutional because there was no rational basis for criminalizing the
operation of a motor vehicle while 11-carboxy-THC is present in the body. Following the July 7,
2009 motion hearing, the trial court ruled that the prosecution had to prove that defendant was
under the influence of marihuana and/or marihuana and alcohol at the time of the accident. In a
subsequent written opinion and order, the trial court concluded that “MCL 257.625(8) is
fundamentally unfair, does nothing to promote public safety, and bears no rational relationship to
any legitimate governmental interest,” and it invalidated MCL 257.625(8) on due process
grounds. In reaching its conclusion, the trial court first observed that our Supreme Court found
that MCL 257.625(8) passed constitutional muster in Derror, 475 Mich at 316; however, the trial
court held that our Supreme Court’s statements on the due process issues constituted obiter
dictum, and were not binding. The trial court’s ultimate decision to invalidate MCL 257.625(8)

(...continued)

When there’s alcohol and some drugs present in a person’s system, certain
physiological effects occur that can’t be controlled by the human body. One of
these is when . . . a person is told to follow a stimulus. If there is alcohol present,
the eyes will lack smooth pursuit . . . instead of following the stimulus smoothly
they will start and stop. There would be an onset of nystagmus, which is the
involuntary jerking on the eyes, prior to 45 degrees, and there will also be
nystagmus at maximum deviation which is when a person looks as far left or right
away from center as possible.



was based on a rational basis analysis, where it concluded in part that “[t]here is no rational basis
between prevention of impaired driving and criminalizing consumption or passive inhalation of a
drug which occurred days or weeks prior to the driving, long after any impairment ended.”

The prosecution appealed from the trial court’s decision. After oral arguments were held
in this Court, our Supreme Court issued its opinion in People v Feezel, _ Mich __;  NW2d
__ (Docket No. 138031, entered June 8, 2010). Of relevance to the present case, the Court in
Feezel overturned the portion of Derror that held that 11-carboxy-THC constitutes a controlled
substance pursuant to MCL 333.7212. A review of defendant's argument before the lower court
reveals that defendant's entire argument regarding constitutionality was premised on the fact that,
unlike THC, 11-carboxy-THC can remain in the system for weeks after passive inhalation and
has no pharmacological effect. The trial court found the statute unconstitutional because of the
inclusion of 11-carboyxt-THC. Consequently, the trial court’s holding must be reversed in light
of Feezel. Because MCL 333.7212 no longer classifies 11-carboxy-THC as a controlled
substance, defendant's concerns about the rational basis of the legislation have been alleviated.

Defendant has not alleged that it is unconstitutional to criminalize operating a motor
vehicle while under the influence of THC. Consequently, we hold that the trial court’s ruling
regarding the constitutionality of MCL 333.7212 must be reversed and this matter is remanded
for trial. At trial, the evidence of the positive test for 11-carboxy-THC is inadmissible as it is
now irrelevant. However, the evidence of the presence of THC in defendant's system is still
relevant in determining whether he was operating his motor vehicle while intoxicated.

In reaching our conclusion, we also reject the trial court’s reliance on the Michigan
Medical Marihuana Act (MMMA), MCL 333.26421 et seq., to support its ruling. The trial court
noted that, by definition, a schedule I substance has no accepted medical use. Therefore, the
court reasoned that it was improper to classify marihuana as a schedule I substance in light of the
passage of the MMMA. Although there may ultimately be a need to determine whether the
MMMA alters the current legal classification of marihuana, the present case does not require us
to address that topic. The charged offenses occurred on October 17, 2008, before the MMMA’s
effective date of December 4, 2008. MCL 333.26421. There is no indication that the Legislature
intended the MMMA to apply retroactively. People v Conyer, 281 Mich App 526, 529; 762
NW2d 198 (2008). Therefore, at the time of the alleged offense, there is no evidence that
marihuana did not fall within the statutory definition of a schedule I substance.

Reversed and remanded. We do not retain jurisdiction.

/s/ Cynthia Diane Stephens
/s/ Elizabeth L. Gleicher
/s/ Michael J. Kelly
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EMPLOYMENT CONSEQUENCES

General Considerations

. Two-thirds of employers will not hire a former offender

. Many more employers are now doing criminal background checks: 96% of large

employers were conducting background checks in 2004, compared to 51% in

1996

People with criminal records are barred by law from many occupations; by some

estimates 40% of jobs are affected by criminal record restrictions.

. Employment is closely linked to recidivism: A 10% decrease in wages is

associated with a 10-20% increase in criminal activity and likelihood of

incarceration.

. Occupational restrictions can be difficult to determine, because they are

scattered throughout federal and state codes.

i. If you are uncertain whether an occupational restriction exists in your client’s
field, talk to the relevant governmental agency regulating that occupation (see
www.michigan.gov), a relevant union, or an attorney who represents people
in that industry. Additional information is also available at: reentry.mplp.org

ii. Warning: While this outline contains some of the major statutory
barriers based on records, it is by no means all-inclusive.

Laws Affecting the Consideration of Criminal Records for Employment
Purposes

. Licensing of Former Offenders Act (MCL 338.41 et. seq.)

i. Provides that a criminal conviction shall not be used, in and of itself, as proof
of lack of good moral character, but can be used as evidence of lack of good
moral character.

ii. Licensing agencies may not consider:

A. Arrests not followed by conviction.

B. Reversed or vacated convictions.

C. Records of an arrest or conviction for a misdemeanor or felony unrelated
to the person’s ability to serve the public in a fair, honest and open
manner.

D. Records of an arrest or conviction for a misdemeanor for the conviction of
which a person may not be incarcerated in jail or prison.

iii. Each licensing agency is supposed to promulgate rules listing offenses that
render an individual unlikely to serve the public in a fair, honest and open
manner.

. Prohibition on Requesting Information About Arrests (MCL 37.2205a(1))

i. Employers, other than law enforcement or a “political subdivision of this state”
may not, for employment purposes, “request, make, or maintain a record of
information regarding a misdemeanor arrest, detention, or disposition where a
conviction did not result.”

ii. Prohibition does not apply to a “felony charge before conviction or dismissal.”

. Disparate Impact Claims


http://www.michigan.gov/

i. Arrest Records (Policy Guidance on the Consideration of Arrest Records in
Employment Decisions under Title VII of the Civil Rights Act of 1964, as
amended, 42 U.S.C. 82000e et seq. (1982)):
“since the use of arrest records as an absolute bar to employment has a
disparate impact on some protected groups, such records alone cannot be
used to routinely exclude persons from employment. However, conduct
which indicates unsuitability for a particular position is a basis for
exclusion. Where it appears that the applicant or employee engaged in the
conduct for which he was arrested and that the conduct is job-related and
relatively recent, exclusion is justified.”
ii. Conviction Records (EEOC Notice N-915, Policy Statement on the Issue
of Conviction Records under Title VII of the Civil Rights Act of 1964, (Feb. 4,
1987)).
A. Under Title VII disparate impact theory (race discrimination), record-based
exclusions which have a disparate impact on people of color are only
permissible if they are justified by “business necessity.”
B. To determine “business necessity,” an employer must consider:
1. The nature and gravity of the offense.
2. The time elapsed since the conviction or completion of sentence.
3. The nature of the job sought.

Major Statutory Barriers

a. Accounting (MCL 339.734(1)(d); MCL 339.602)

b.

i. Possible revocation of license if convicted of a felony or crime involving
dishonesty, fraud, or negligence.

Aviation (9 U.S.C. § 44935; 49 U.S.C. § 44936; Mich. Admin. Code R.

338.3145)

i. Individuals with a wide range of felony convictions are barred for ten years
from most aviation-related occupations.

Banking/Financial Services

i. Federally insured depository institutions (i.e. most banks and credit unions):

A. Employment prohibited for individuals convicted of offenses involving
dishonesty, breach of trust, or money laundering. See 12 U.S.C. 81818(e),
(9)(1)(C), 1829(a).

B. In some, but not all, cases waivers are available upon the written consent
of the Federal Deposit Insurance Corporation. See 12 U.S.C. §1829.

C. For extensive information on banking prohibitions and FDIC waivers, see
People with Criminal Records Working in Financial Institutions: The Rules
on FDIC Waivers, available at http://www.hirenetwork.org/FDIC.html

il. Jobs Regulated by the Commodities Futures Trading Commission:

restrictions on those with felonies and certain misdemeanors. See 7 U.S.C.

§ 12a



iii. Jobs Regulated by the Securities Exchange Commission: restrictions on
those with felonies and certain misdemeanors. See 15 U.S.C. § 80b-3; 15
U.S.C. §780(b).

d. Daycare

i. Day Care Providers Receiving Payment Through the Department of Human

Services’ Child Day Care Program

A. There is an extensive list of crimes, including many misdemeanors and
many crimes with no obvious connection to child welfare, which disqualify
a person from providing state-paid daycare, regardless of the age of the
conviction. See Department of Human Services Program Eligibility
Manual 704 for the disqualification procedure:
http://www.mfia.state.mi.us/olmweb/ex/pem/704.pdf, and Program
Eligibility Manual 705 for the list of crimes:
http://www.mfia.state.mi.us/olmweb/ex/pem/705.pdf

B. There is currently an administrative review/appeal process, which allows
for consideration of rehabilitation.

ii. Licensed Child Care Centers

A. Cannot be licensed if the applicant has been convicted of an offense that
is a “listed offense” for the purposes of the Michigan Sex Offender
Registry. See MCL 722.115, 722.115c.

B. Individuals with other convictions may be denied a license for lack of good
moral character. Individuals with records must submit information about
their offenses. DHS then determines eligibility to work. Mich. Admin.
Code R. 400.1152(1)(a)-(e), lists offenses that are presumed to show a
lack of good moral character for purposes of obtaining or renewing a
license.

C. Employees of Child Care Centers or Day Care Centers cannot have been
convicted of an offense that is a “listed offense” for the purposes of the
Michigan Sex Offender Registry. See MCL 722.115d.

iii. Family (In-Home) Daycare and Group Day Care Homes

A. Cannot be registered/licensed if the applicant has been convicted of an
offense that is a “listed offense” for the purposes of the Michigan Sex
Offender Registry. See MCL 722.115, 722.115c.

B. The registration/license will also be denied if a person over the age of 18
residing in the applicant’'s home has been convicted of a listed offense.

C. Individuals with other convictions may be denied a license/registration for
lack of good moral character. Individuals with records must submit
information about their offenses. DHS then determines eligibility to work.

e. Firefighters (MCL 38.510(2)(D)):
i. Local commission may refuse to certify firefighter who has been convicted of a
felony.
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Gaming

i. Gaming license (Mich. Admin. Code R. 432.21110; 432.21111; 432.21205(f);
432.21802(f)): specifies which offenses considered for gaming licenses.

ii. Casino suppliers: no convictions for gaming, theft, dishonesty or fraud (Mich.
Admin. Code R. 432.1325 and 432.1326)

. Governmental Employment and Government Contracts

i. There are a variety of record-based exclusions from government employment.
See, e.g. MCL 791.205a (barring anyone with felony from working in
Department of Corrections)

ii. There are a variety of record-based debarments from government
contracting. See e.g. 24 C.F.R. § 24.305 (HUD contracts); 10 U.S.C. §
2048(a) (DOD contracts)

iii. Contact the relevant governmental agency to determine what exclusions

apply

. Hazmat Drivers (49 C.F.R. 1572.103)

i. Individuals with commercial drivers licenses who have a hazardous materials
endorsement (HME) can have their HME taken if they are convicted of a wide
variety of offenses.

ii. Some offenses are permanently disqualifying, and others result in exclusion
for 7 years from conviction or 5 years from release from prison.

iii. There is a waiver process through which the worker can appeal.

iv. An individual with an HME must notify the Transportation Security
Administration within 24 hours if indicted for or convicted of a disqualifying
offense.

Health Professionals (MCL 333.16221; Mich. Admin. Code R. 338.1609,

338.1635(6), 338.3145)

I.  Summary suspension of license if conviction of a felony; misdemeanor
punishable by 2 years imprisonment; controlled substance misdemeanor
involving delivery, possession or use; illegal delivery, possession or use of
alcohol if affects the licensee’s ability to practice.

ii. Licenses may also be denied, suspended or revoked if investigation reveals
certain other convictions.

iii. If license revoked for controlled substance conviction, may not be
reconsidered for 5 years. See Mich. Admin. Code R. 338.1635(6)

iv. Individuals currently under sentence for a controlled substance conviction
cannot work as pharmacists or in related jobs. See Mich. Admin. Code R.
338.3145

v. Exclusion from federal health care programs (e.g. Medicare, Medicaid). 42
USC 1320a-7.

a. Mandatory exclusions: program-related crimes, patient abuse, felony
health care fraud, felony drug offenses relating to manufacture,
distribution, prescription or dispensing of a controlled substance.



b. Permissive exclusions: fraud convictions, obstruction of investigation,
misdemeanor controlled substances.

j. Insurance

For employees of institution issuing variable life insurance, there is 10-year
ban (with possible waiver) for convictions related to embezzlement,
misrepresentation, fraudulent conversion, securities, or violation of insurance
law. See Mich. Admin. Code 500.584.

k. Labor Organizations and Employee Benefit Plans

Conviction of certain offenses disqualifies an individual from working in a wide
range of capacities relating to a labor organization or employee benefit plan.
See 29 U.S.C. 8504, 1111

The disqualification lasts 13 years after conviction or until the end of
imprisonment, whichever is later.

The disqualification may be removed by a court, for offenses committed
before November 1, 1987, and by the United States Parole Commission, for
offenses committed thereafter. See U.S.S.G. 85J1.1; Viverito v. Levi, 395
F.Supp. 47 (N.D. lll. 1975).

[. Law Enforcement (Mich. Admin. Code R 28.14203)

Cannot have a felony.

m. Licensed/Registered Professions Generally

In general, licensees must demonstrate good moral character.

Even where a criminal record does not constitute an absolute bar, licensing
agencies will almost always consider criminal records in determining whether
the applicant has good moral character.

In many cases, if a license/registration is required, there will be some form of
appeal process to dispute whether an applicant’s record disqualifies him or
her from employment.

In most cases, under the Licensing of Former Offenders Act, see Section 2.a
above, a criminal record is not conclusive proof of poor moral character.

For federal licenses, convictions are generally not an automatic bar, but are
relevant to issues of applicant’s character. 21 USC 823. However, some
federal statutes provide that certain convictions result in loss of or ineligibility
for specified federal licenses, i.e. Medicare/Medicaid fraud exclude from
Medicare/Medicaid reimbursement programs.

n. Long-Term Care (MCL 333.20173a, 333.21073b, 330.1134a; 42 U.S.C. 81320a-

7)
I.

Restrictions apply to jobs for most licensed or certified long term care
employers, including certified home health agencies, nursing homes, county
medical care facilities, adult foster care homes, homes for the aged, hospices,
swing beds in hospitals, and psychiatric hospitals. All jobs that involve direct
services to the people needing long-term care services are covered.



Vi.

Individuals who worked in long-term care prior to April 1, 2006 are
grandfathered in. However, a disqualifying conviction after April 1, 2006 ends
their grandfathered status.

iii. Individuals who are arraigned on or convicted of a series of specified offenses

must report that fact to their employers.

Individuals seeking a license/registration for an adult foster care facility are

subject to an additional set of disqualifications (MCL 400.713(3)(c), Mich.

Admin. Code R. 400.1152.

The statute sets out a complicated, tiered system prescribing different

exclusion periods based on the type of conviction.

A. If you have questions about whether a conviction is disqualifying, contact
the Michigan Long Term Care Partnership, which administers the
background check program: www.miltcpartnership.org

B. A chart summarizing the disqualification for employees is set out below.

In addition, individuals licensed to operate an adult foster care facility must

comply with Mich. Admin. Code R. 400.1152(1)(a)-(e), which lists offenses

that are presumed to show a lack of good moral character for purposes of
obtaining or renewing a license.

Length of Time
Barred from Working

Types of Conviction

Lifetime Ban

Felonies related to manufacture, distribution,
prescription or dispensing of a controlled
substance if after August 21, 1996.

Note: As of 6/2010, DELEG considers sealed
dispositions (e.g. 7411, drug court) to constitute
disqualifying felonies resulting in life-time
exclusion. This issue is currently subject to
consolidated administrative appeals.

Felony or misdemeanor patient abuse

Felony health care fraud

Ever found not guilty by reason of insanity

Ever had a finding of abuse, neglect or
misappropriation of property in a nursing facility
(non-criminal finding)

Fifteen Years After
Completion of Parole
or Probation

Felonies involving the use or threat of violence,
such as felonious assault

Felonies that result in, or were intended to result
in, death or serious injury

Felonies involving cruelty or torture

Felonies involving abuse of vulnerable adults,
such as individuals with disabilities

Felony criminal sexual conduct (1%, 2" or 3"
degree)

Felonies involving abuse or neglect

Felonies involving the use of a firearm or



http://www.miltcpartnership.org/

dangerous weapon
¢ Felonies involving the diversion or adulteration of

medication
Ten Years After e Any other felony
Completion of Parole
or Probation
Ten Years From the e Misdemeanors involving the use or threat of
Date of Conviction violence

e Misdemeanors involving the use of a firearm or
dangerous weapon

e Misdemeanors involving abuse of vulnerable
adults

e Misdemeanor criminal sexual conduct (4™
degree)

e Misdemeanor involving cruelty or torture

e Misdemeanor involving abuse or neglect

Five Years From the e Misdemeanor involving cruelty if committed by an
Date of Conviction individual under the age of 16

e Misdemeanor home invasion

e Misdemeanor embezzlement

e Misdemeanor negligent homicide

e Most misdemeanor theft offenses

e Retall fraud (shoplifting) in the 2d degree

e Certain misdemeanor controlled substance

offenses
e Most misdemeanors involving fraud
Three Years From the e Most misdemeanor assaults
Date of Conviction e Retail fraud (shoplifting) in the 3™ degree

e Most misdemeanors involving creation, delivery,
possession or use of a controlled substance

One Year from the ¢ Most misdemeanor controlled substance offenses

Date of Conviction if the conviction occurred before the age of 18

e Misdemeanor larceny or retail fraud in the 2" and
3" degree if the conviction occurred before the
age of 16

0. Military Service

i. Individuals convicted of a felony are ineligible to enlist in any service of the
armed forces. See 10 U.S.C. §8504.
ii. The statute provides that exceptions can be made in meritorious cases.



p. Port Workers (49 U.S.C. 870105, proposed 49 CFR 1572.103(b))

i. Statute disqualifies individuals from working in the secure areas of maritime
ports for 7 years after conviction (or 5 years after release from incarceration)
for felony offenses that could cause the individual be a terrorism security risk.

ii. Proposed regulations impose sweeping disqualifications, including
disqualifications for drug and dishonesty offenses.

g. Private Security/Security Guard/Security Alarm Contractor (MCL 338.1056,
338.1067)
i. Cannot have a felony conviction, regardless of the age of the conviction or
nature of the offense.
A. Exception for individuals continuously employed with same employer and
hired before March 28, 2001.
ii. Regardless of employment date, cannot have been convicted within the last
five years of either felonies or misdemeanors involving:
Dishonesty or Fraud
Unauthorized Divulging or Selling of Information or Evidence
Impersonation of a law enforcement officers or employee of the U.S.
Michigan, or a political subdivision of Michigan.
lllegally using, carrying, or possessing a dangerous weapon.
Two or more alcohol related offenses.
Controlled substance offenses, MCL 333.1101 to 333.25211
Assault.

Ow>

®Tmo

r. Schools and School Services (MCL 380.1230 et. seq.; Mich. Admin. Code R.

390.1201)

i. Applies to anyone who regularly provides instructional, custodial,
transportation, counseling, or administrative services in schools, or
instructional or auxiliary services to special education students. This includes
cafeteria workers, bus drivers, janitors, secretaries, etc.

ii. Individuals who have convictions that require registration on the Sex Offender
Registry are completely barred from employment, regardless of the age of the
conviction or the nature of the offense.

iii. Individuals with felony convictions are barred from employment unless they
receive the written approval of both the superintendent and school board.

iv. Teachers and other individuals with certification or state board approval may
also lose their certification/board approval if convicted of a variety of
misdemeanors. (MCL 380.1535a, MCL 380.1539b)

v. Individuals who are charged with or convicted of felonies or certain
misdemeanors must immediately tell the judge, prosecutor, and school
district.

vi. Disqualification for school bus drivers (MCL 257.1853(4)(a)-(e))

s. Sex Offender Restrictions (MCL 28.733, 28.734, 28.736)

I. Individuals required to be registered on the sex offender registry are barred

for life from working in any job located within 1000 feet of school property.



ii. There are exceptions for:

A. Individuals who were working in a student safety zone on January 1, 2006.
See MCL 28.734.

B. Individuals whose place of employment is within a student safety zone
solely because a school is relocated or is initially established 1,000 feet or
less from the individual's place of employment. See MCL 28.734.

C. Individuals who only intermittently or sporadically enter a student safety
zone for the purpose of work. See MCL 28.734.

D. Certain individuals convicted as juveniles. See MCL 28.736.

E. Certain statutory rape offenders who are under the age of 21. See MCL
28.736.

F. Individuals who have successfully completed their HYTA probationary
period. See MCL 28.736.

Parole and Probation Restrictions

. State: Parole and probation orders may restrict person’s occupation, or locations
where person may work.

. Federal: to impose occupational restrictions as condition of probation/supervised
release, there must be a reasonably direct relationship between the offense and
occupational conditions and must be reasonably necessary to protect public. 18
USC 3563(b)(6) & 3583(d); USSG 5F1.5(a).

HOUSING CONSEQUENCES

General considerations

Access to housing is central to the stability of individuals and their communities.
But for people with criminal records — and their families — even basic shelter is
hard to find.

Criminal records can prevent your clients from living in subsidized housing, and
also have consequences in private housing.

Housing sanctions are not limited to convictions, and not limited to felony
convictions.

Housing issues create tremendous barriers to family reunification upon reentry
from jail or prison.

The fallout of criminal proceedings occurs in the civil or administrative realm, and
without the basic constitutional protections afforded at criminal trials, and with
much different burdens of proof and evidentiary standards.

Private Landlords

. Private landlords can evict an individual for criminal activity related to the
tenancy. This is particularly common in drug cases.

. Private landlords can deny housing because a person has a criminal record.
There may be race discrimination claims under a disparate impact theory under
the Fair Housing Act. There may also be a claim that for disabled tenants,
including former substance abusers, landlords must waive records policies as a



reasonable accommodation of the disability. However, there is little law in this
area.

Private landlords cannot evict an individual who has a valid lease just because
the person has a criminal record.

Provisions Applicable to All Federally Subsidized Housing

. Public Housing Authorities (PHA’s) must publish standards for denying eligibility

and terminating assistance based on criminal activity and substance abuse.

. Admission to Programs: PHA'’s have the authority to bar eligibility for a

reasonable period of time after any criminal activity. (42 USC § 13661(c).)

. Termination from Programs: PHA'’s and Landlords generally have the authority to

terminate or evict residents for any new criminal activity.

i. The Supreme Court’s decision in Dep’t of Housing & Urban Dev. v. Rucker,
535 U.S. 125, 136 (2002), permits public housing authorities to evict entire
families for criminal activity even if the tenant did not know of, could not
foresee, or could not control the behavior of other occupants or guests.

ii. PHAs and Landlords can require the exclusion of an offending household
member as a condition of admission or continued benefits.

Conventional Public Housing

. Admission to Programs (24 CFR 88 960.203 & 960.204)
i. Mandatory Denial: The following categories of applicants WILL be found
ineligible:

A. Persons Subject to Lifetime Sex Offender Registration (42 U.S.C. §
13663(a)). In Michigan those offenses are: CSC 1, CSC 2 with a person
under 13, kidnapping or a person under the age of 18; leading away a
child under 14, and distribution or production of child sexually abusive
materials. In addition, a second conviction for a listed offense leads to
lifetime registration, depending on the date of the first offense. (MCL
28.725)

B. Persons Convicted of Methamphetamine Production (42 USC 8§ 1437n(f)).

ii. Presumptive Denial: The following categories of applicants WILL be found
ineligible unless the relevant mitigation provisions are satisfied:

A. Persons Evicted in Past for Drug-Related Activity: if evicted within the
immediate past 3 years, PHA must deny admission UNLESS the applicant
submits evidence to the PHA'’s satisfaction:

1. That the affected household member has successfully completed a
supervised rehabilitation program approved by the PHA; OR
2. That the circumstances leading to the eviction no longer exist.

B. Persons Engaging in lllegal Use of a Drug (42 USC 8§ 13661): PHA will
deny admission if:

1. Any family member is currently engaging in illegal use of a controlled
substance; or

2. There’s reasonable cause to believe that a family member’s illegal use
or pattern of illegal use of a controlled substance may interfere with the

10



3. Mitigation Provision: BUT, in determining whether the applicant MUST
be found ineligible based on any of the above grounds, the PHA MAY
consider evidence submitted by the applicant that the affected family
member is no longer engaging in the activity and:

a. participates in, or has successfully completed, a supervised
rehabilitation program; or

b. has otherwise been rehabilitated successfully.

C. Persons Abusing Alcohol (42 USC § 13661)

1. PHA will deny admission if there is reasonable cause to believe that a
family member’s abuse or pattern of abuse of alcohol may interfere
with the health, safety, or right to peaceful enjoyment of the premises
by other residents.

2. Mitigation Provision: BUT, in determining whether the applicant MUST
be found ineligible based on any of the above grounds, the PHA MAY
consider evidence submitted by the applicant that the affected family
member is no longer engaging in the activity and:

a. participates in, or has successfully completed, a supervised
rehabilitation program; or

b. has otherwise been rehabilitated successfully.

iii. Discretionary Denial
A. Persons Who Engaged in Past Criminal Activity (42 USC § 13661)

1. For a reasonable amount of time after the criminal activity, the PHA
may deny admission if any member of the household engaged in:

a. Any drug-related criminal activity; or

b. Any violent criminal activity; or

c. Any other criminal activity that would adversely affect the health,
safety, or right to peaceful enjoyment of the premises by other
residents, the owner, or PHA employees.

d. NOTE: Fleeing Felons and Parole Violators are not mentioned in
the statutes or regulations concerning Public Housing eligibility, but
they are subject to termination. See below.

iv. General Mitigation Provision (24 CFR § 960.203): When the PHA receives
any unfavorable information about an applicant:
A. Consideration shall be given to the time, nature, and extent of the
applicant’s conduct (including the seriousness of the offense);
B. Consideration may be given to factors that might indicate a reasonable
probability of “favorable future conduct,” such as:

1. Evidence of rehabilitation, and

2. Evidence of the applicant family’s participation in or willingness to
participate in social service or other appropriate counseling service
programs and the availability of such programs.

C. However, if rehabilitation is not an element of the eligibility determination

(see above), the PHA may choose not to consider whether the person has

been rehabilitated.
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v. Exclusion of Family Member: The PHA may require an applicant to
exclude a household member who has participated in or been culpable for
criminal, alcohol, or drug-related activity (those in 24 CFR § 960.204) that
warrant denial.

vi. Continuation of Denial. The PHA may choose to continue the prohibition of
admission past the prescribed period of time for a disqualifying behavior or
event. (24 CFR § 960.203(c)(3).)

b. Termination or Eviction (42 USC § 1437d(l); 24 CFR § 966.4)

i. Leaseterms: PHAs must use leases that require termination for “any
criminal activity that threatens the health, safety, or right of peaceful
enjoyment” by other tenants, or “any drug-related activity on or near such
premises, engaged in b y a public housing tenant, any member of the tenant’s
household, or any guest under the tenant’s control.”

ii. Mandatory Termination: The following categories of current public housing
residents WILL have their subsidies terminated and be evicted from public
housing:

b. Persons Subject to Lifetime Sex Offender Registration: [see above];

c. Persons Convicted of Methamphetamine Production: [see above];

iii. Discretionary Termination: The following categories of residents MAY be
terminated:

a. Persons Engaging in lllegal Use of a Drug: [see above, including specific
mitigation provision];

b. Persons Abusing Alcohol: [see above, including specific mitigation
provision];

c. Persons Furnishing False Information: Any person who furnished false or
misleading information concerning illegal drug use, alcohol abuse, or
rehabilitation of illegal drug users or alcohol abusers;

d. Persons Engaging in Criminal Activity
1. Drug Crime On or Off the Premises: if any tenant, member of the

tenant’s household, or guest engages in any drug-related criminal
activity on or off the premises, or any other person under the tenant’s
control engages in any drug-related criminal activity on the premises.
Warning: PHA'’s have the authority to evict for drug-related activity
even if the tenant did not know, could not foresee, or could not control
behavior by other occupants or guests. Dep’t of Housing & Urban Dev.
V. Rucker, 535 U.S. 125 (2002).

2. Crimes Entailing Threat to Other Residents: if a public housing tenant,
any member of the tenant's household, or guest, or any other person
under the tenant's control engages in any criminal activity threatening
the health, safety, or right to peaceful enjoyment of the premises by
other tenants, or by persons residing in the immediate vicinity of the
premises.

3. Evidence: Neither an arrest nor a conviction is necessary, and the
standard of proof required for a criminal conviction need not be
satisfied. However, the PHA must provide some evidence that the
criminal activity has occurred.
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e. General Mitigation Provision: for all discretionary terminations, the PHA
may consider all relevant circumstances such as:
1. The seriousness of the offending action;
2. The extent of participation by the leaseholder in the offending action;
3. The effects that the eviction would have on family members not
involved in the offending activity; and
4. The extent to which the leaseholder has shown personal responsibility
and has taken all reasonable steps to prevent or mitigate the offending
action.
f. Exclusion of Family Member. The PHA has discretion to evict only the
wrong-doer, but PHAs can and frequently do evict entire families.

Section 8 Program

. Generally

i. The Section 8 Housing Choice Voucher Program subsidizes tenants to rent
apartments from private landlords.

ii. The local PHA usually administers each Section 8 program.

iii. The crime-related eligibility and termination standards generally parallel those
of Conventional Public Housing.

. Both the private Landlord and the PHA has ability to evict.

Sex Offender Registry: 1000 Feet Exclusion Zone

. Individuals who are required to be register on SORA may not reside in a “Student
Safety Zone,” which is defined at an area within 1000 feet of school property.
(MCL 28.735)

. There are exceptions for:

i. Individuals who were residing in the Student Safety Zone on January 1, 2006.
However, individuals who reside within a Student Safety Zone and are
subsequently required to register must change their residence within 90 days.
(MCL 28.735)

ii. Individuals under 19 attending school who reside with their parents or
guardians. (MCL 28.735)

iii. Individuals under 26 who are in a special education program and reside with
their parents or guardians. (MCL 28.735)

iv. Certain individuals convicted as juveniles (MCL 28.736)

v. HYTA offenders who have completed their probationary period (MCL 28.736)
vi. Individuals convicted of CSC 4 with a person between the ages of 13-16, if the
defendant was between the ages of 17-21, and was not more than 5 years

older than the victim. (MCL 28.736)
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FAMILY LAW CONSEQUENCES

Termination of Parental Rights

. The federal Adoption and Safe Families Act (ASFA), requires the State to sue to

terminate parental rights where:

i. A child is in foster care for 15 out of the most recent 22 months, unless a
compelling reason exists not to terminate parental rights. See 42 U.S.C.
8675(5).

ii. This time period can expire easily if the parent is incarcerated.

. Michigan law allows for the termination of parental rights if a child is in foster

care or in the care of a guardian or limited guardian. See MCL 712A.19b. Among

the possible grounds for termination are:

i. The parent is imprisoned for such a period that the child will be deprived of a
normal home for a period exceeding 2 years, and the parent has not provided
for the child's proper care and custody, and there is no reasonable
expectation that the parent will be able to provide proper care and custody
within a reasonable time considering the child's age.

ii. The parent, without regard to intent, fails to provide proper care or custody for
the child and there is no reasonable expectation that the parent will be able to
provide proper care and custody within a reasonable time considering the
child's age.

iii. The parent has been convicted of first or second degree murder; criminal
sexual conduct in any degree; assault with intent to commit criminal sexual
conduct; or a violent offense that subjects the defendant sentencing as a
multiple felony offender under MCL 769.10-12.

Reducing the Risk of Termination of Parental Rights

i. Parents facing long-term incarceration should:

A. Avoid having their children end up in foster care, which starts the clock
ticking for parental rights termination.

B. Make sure that they have “provided for the child’s proper care and
custody” by giving legal authority to the child’s caretaker.

Custody and Guardianship

. While individuals facing long-term incarceration may be well advised to place
their children in a guardianship or grant another party custody, this option may
actually be detrimental to parents facing short-term incarceration.

. If the individual who has guardianship or custody is unwilling to return the child, it
can be extremely difficult for a parent to regain custody.

If a parent is incarcerated and has failed to provide legal authority to the person
with whom the child has been placed, the caretaker can obtain a guardianship.
See MCL 700.5204(2)(b).

. To forestall against unnecessary guardianships, a parent facing incarceration of
six months or less should sign a “Temporary Authorization for Kinship Care,” or
power or attorney, available at: http://michiganlegalaid.org/library client/
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4.

Child Support

. General Considerations

i. On average Michigan prisoners owe $28,000 in back child support.

ii. Garnishment for child support arrears is a major financial obstacle for
released prisoners.

iii. In most cases, it is possible to avoid an incarceration-related arrearage if the
issue is addressed prior to incarceration.

. As a general rule, incarcerated parents who do not have significant income or

assets will be required to pay little or no child support while incarcerated. See
Pierce v. Pierce, 162 Mich. App. 367 (1987).

However, support can only be modified prospectively. Thus, once support has
accrued, the court cannot wipe out back support unless the other party consents.
See McLaughlin v. McLaughlin, 255 Mich. App. 475 (2003).

. Itis therefore critical that individuals who owe support, file motions to suspend

support payments, and all surcharges, as soon as possible after being
incarcerated.

Ability to Be an Adoptive or Foster Parent (42 U.S.C. §671(20)(A))
a. Certain serious convictions bar an applicant from ever becoming an adoptive or

foster parent.

b. Certain other felony convictions carry a five-year bar.

FEDERAL STUDENT LOANS

Automatic ineligibility

. Title IV funds: 20 U.S.C. § 1091(r)(1) suspends eligibility for any grant, loan, or

work assistance for students convicted while receiving student aid of any offense
under any Federal or State law involving the possession or sale of a controlled
substance.? Federal law also denies the Hope tax credit to students and their
families if the student has a prior felony drug conviction.

. Definition: the term “controlled substance” is defined in 21 U.S.C. § 802(6), which

includes marijuana.

. The federal benefits referenced are those under 20 U.S.C. 8§ 1070 et seq. and 42

U.S.C. § 2751 et seq.

. The period of suspension begins on the date of the conviction and ends after the

following intervals:

20n February 8, 2006, this provision was amended to bar student loan eligibility only when the drug conviction
occurred during receipt of student loans. See Pub. L. No. 109-171, § 8021, 120 Stat 4 (February 8, 2006).
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Type of Offense Ineligibility Period | Ineligibility Period | Ineligibility Period
for 1°' Offense for 2d Offense for 3d Offense
Possession of a 1 year 2 years Indefinite
controlled
substance
Sale of a controlled 2 years Indefinite
substance
2. Waiver
a. Under 8§ 1091(r)(2), a student may regain eligibility before the above period
expires if:

I. The student satisfactorily completes a drug rehabilitation program that
A. Complies with criteria set out by the Secretary of Education,
1. Be qualified to receive funds from federal, state, or local government,
or from a federally- or state-licensed insurance company; OR
2. Be administered or recognized by a federal, state, or local government
agency or court, or a federally- or state-licensed hospital, health clinic,
or medical doctor
AND
B. Includes 2 unannounced drug tests.
ii. The conviction is reversed or set aside.

E. PUBLIC BENEFITS

1. Drug-related Felony Convictions

a. 21 U.S.C. 8§ 862a permanently bars anyone with a drug-related felony
conviction from receiving federal cash assistance and Food Stamps during his
or her lifetime.

i. Definitions
e Drug-related felony conviction: any offense that is classified as a felony by
the law of the jurisdiction involved and that has as an element the
possession, use, or distribution of a controlled substance.
e Only applies to convictions for conduct after August 22, 1996.
ii. Benefits Covered by Ban
e Temporary Assistance for Needy Families (TANF) (benefits provided
under 42 U.S.C. § 601 et seq.) (traditional “welfare” benefits; before 1996,
was called Aid to Families with Dependent Children (AFDC));
e Food Stamps (benefits provided under 7 U.S.C.A. § 2011 et seq. or 8
2012(h))
iii. Benefits Excluded from Ban
e Emergency medical services under title XIX of the Social Security Act [42
U.S.C. § 1396 et seq.];
e Short-term, noncash, in-kind emergency disaster relief;
e The following public health benefits:
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(a) Public health assistance for immunizations;

(b) Public health assistance for testing and treatment of communicable
diseases if the Secretary of Health and Human Services determines
that it is necessary to prevent the spread of such disease.

Prenatal care;

Job training programs (including Welfare-to-Work funded services such as

supportive services, post-employment services, job readiness, or job

placement);

Drug treatment programs;

Medicaid;

Federal disability benefits under Social Security Disability (SSD) or

Supplemental Security Income (SSI).

b. States May Opt Out

As of June 2010, Michigan has opted out of this lifetime ban entirely.
As of February 2005 (see
http://www.lac.org/lac/main.php?view=law&subaction=5#):

17 states have the full ban in place

Alabama Kansas South Dakota
Alaska Mississippi Texas
Arizona Missouri Virginia
California Montana West Virginia
Delaware Nebraska Wyoming
Georgia North Dakota

Indiana Pennsylvania

21 states have modified the ban by allowing benefits dependent upon drug
treatment, denying benefits only for sales convictions, or placing a time
limit on the ban.

Arkansas Kentucky North Carolina
Colorado Louisiana Rhode Island
Florida Maryland South Carolina
Hawaii Massachusetts [Tennessee
Idaho Minnesota Utah

lllinois Nevada Washington
lowa New Jersey \Wisconsin

11 states and DC have completely opted out of the ban (including Ml)
Connecticut New Mexico  |Oregon

Maine New York Vermont
o . District of
Michigan Ohio Columbia

New HampshireOklahoma
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Parole/Probation Violators Ineligible for Most Benefits

Ineligibility: (42 U.S.C. 8§ 608(a)(9)(A)) States may not provide TANF, SSI, public
and federally-assisted housing, or Food Stamps to individuals who are:
iii. Fleeing to avoid prosecution in a felony case, or
iv. Violating a condition of probation or parole, as found by a judicial or
administrative determination.
These persons remain eligible for Medicaid.
Warning: because the bar applies to TANF and Food Stamps, the Department
of Human Services may run a national warrant check on any client applying for
Public Assistance.
Pursuant to a national class action settlement in Martinez v. Astrue, SSA should
not be suspending benefits based on felony warrants for new cases (with limited
exceptions). SSA can still suspend benefits for individuals with parole/probation
violation warrants.
For extensive resources on restoring benefits in these situations, consult
reentry.mplp.org
i. Warning: Note that for SSI and SSD, a recipient challenging the
termination of benefits can receive aid continuing through the ALJ level
appeal. If the recipient loses at the hearing, there is no aid continuing
through the Hearing Council and federal court appeals.

Fraud/Intentional Program Violations

Clients can face criminal and/or civil liability for fraud or misrepresentation

concerning government benefits. (7 USC §2015(b))

i. Administrative sanctions -- including ineligibility for public assistance -- can
be imposed through Intentional Program Violation (IPV) hearings.

. For extensive information on Intentional Program Violations, see The Civil-

Criminal Connection: Civil Consequences of Criminal Convictions for Low-
Income Defendants
(http://reentry.mplp.org/reentry/index.php/Public_Benefits:_Overview_of_Public_
Benefits_Lost_Due_to_Criminal_Record)

Benefits During Incarceration

Eligibility for public benefits may be affected during periods of incarceration. Tell
your clients or their families to watch carefully for notices of termination.
Social Security/Supplemental Security Benefits
. SSI
A. Applicants
1. If client is incarcerated when he applies for SSI and is otherwise
eligible, he is not eligible for payment of benefits until the first day of the
month following the day of release from incarceration. (20 CFR §
416.211.)
B. Current Recipients
1. Incarceration for an entire calendar month or more: Recipient is
ineligible starting with the first entire calendar month in which she is
incarcerated (i.e., incarcerated at beginning of month and throughout
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the month), and payments are suspended effective with such first full
month. (20 CFR 88 416.211 & 416.1325.)

2. Incarceration for less than a full calendar month: accordingly,
incarceration for less than a month should have no effect on SSI
eligibility.

3. Incarceration for more than a full calendar month, but less than a year:
SSI benefits are only suspended, and can be reinstated effective the
day of release. Benefits will be prorated for that month. (20 CFR 88§
416.211, 416.421, 416.1325.)

4. Incarceration for more than twelve months: SSI benefits are terminated
following 12 consecutive calendar months of suspension for any
reason, including incarceration. (20 CFR § 416.1335.) Client must
reapply for benefits when released.

5. Duty to Report: there is a duty to report ANY period of incarceration.
(20 CFR § 416.708(k).)

* However, when client will be incarcerated for less than a full
calendar month, there are probably no repercussions from a failure to
report since that period of incarceration has no effect on eligibility.
Moreover, if your client reports the incarceration, the SSA could easily
make a mistake and suspend benefits.

v. As long as person is incarcerated, he is not entitled to dependency benefits
(20 CFR 8 404.468a); there is no exception for children.

vi. These provisions generally apply to any “public institution,” but there are
limited exceptions such as some treatment programs, mental institutions,
and “community residences.”

. Other Social Security Benefits

i. For Social Security benefits such as Social Security Disability, however,
where an individual is incarcerated upon conviction of a felony, he or she is
not entitled to benefits for any month or any part thereof during which he or
she is incarcerated, regardless of the length of the sentence. 20 C.F.R. 8
404.468(a).

IMMIGRATION

. Even minor convictions can lead to deportation of non-citizens. This is true even
if the defendant was lawfully in the United States.

. This outline does not contain detailed material on immigration, as the drafters do
not have expertise in this area. However, immigration consequences are critical.

SEX OFFENDER REGISTRATION

. Sex offenders and some other specified offenders (e.g. kidnapping), must

register where reside, work and attend school. MC 28.723 et. seq.

. Obligations:

a. Registrant must make periodic updates and must give notice within 10 days if
moves.

b. Registered offenders are subject to various restrictions, including that cannot
live, work, or “loiter” within 1000 feet of a school. MCL 28.733
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c. Criminal penalties for violations of act.
. Registration required for:
a. Convictions
b. Expunged adult convictions (but not for expunged juvenile adjudications).
MCL 28.722(a)(i).
c. Juvenile adjudications. Registration is non-public. Only public for CSC 1 and
CSC 2 once turn 18. MCL 28.738(3)(a).
. Very limited mechanisms for removal:
a. Certain juvenile offenders can petition under MCL 28.728c.
® Only if adjudication for 750.520b(1)(a); 750. 520c(1)(a); 750.520d(1)(a), or
attempt: sex offenses based on age of victim.
® Only if age-differential between defendant and victim meets criteria:
— Dis under 13 and not more than 5 years older than victim.
— Dis 13-17 and not more than 3 years older than victim.
b. Certain HYTA trainees can petition for ten-year registration
e If successfully completed probation can petition. MCL 28.728c¢(15)(c).
e |If petition granted, relief is registration for 10 years, rather than 25 years.
MCL 28.728d(1)(b)
c. People v. Dipiazza allows for challenge as cruel or unusual punishment for
certain HYTA trainees.
d. Juveniles whose adjudications are expunged can come off registry.
. Offenses requiring registration (MCL 28.722) are:

e Accosting, Enticing or Soliciting a Child for Immoral Purposes (M.C.L.
750.1453a);

e Accosting, Enticing or Soliciting a Child for Immoral Purposes (prior
conviction) (M.C.L. 750.145b);

e Child Sexually Abusive Activity or Material (M.C.L. 750.145c);

e Crime Against Nature or Sodomy, if the victim is less than 18 years of age
(M.C.L. 750.158);

e Indecent Exposure While Engaging in a Lewd/Lascivious Act (M.C.L.

750.335a(2)(b)), if previously convicted of violation of M.C.L. 750.335a.

Three convictions of any combination of:

Disorderly Person (M.C.L.750.167(1)(f));
Indecent Exposure(M.C.L. 750.335a(2)(a));

Gross Indecency Between Male Persons, if the victim is less than 18 years of

age and the offender is not adjudicated as a juvenile (M.C.L. 750.338)

e Gross Indecency Between Female Persons, if the victim is less than 18 years
of age and the offender is not adjudicated as a juvenile (M.C.L. 750.338a)

e Gross Indecency Between Male & Female Persons, if the victim is less than
18 years of age and the offender is not adjudicated as a juvenile (M.C.L.
750.338b)

« Kidnapping, if the victim is less than 18 years of age (M.C.L. 750.349)

e Leading, Taking, Carrying Away, Decoying, or Enticing Away Child Under 14
(M.C.L. 750.350)

e O O o
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Soliciting, Accosting, or Inviting to Commit Prostitution or Immoral Act (M.C.L.
750.448)

Pandering (M.C.L. 750.455)

Criminal Sexual Conduct 1st Degree (M.C.L. 750.520b)

Criminal Sexual Conduct 2nd Degree (M.C.L. 750.520c)

Criminal Sexual Conduct 3rd Degree (M.C.L. 750.520d)

Criminal Sexual Conduct 4th Degree (M.C.L. 750.520e)

Assault with Intent to Commit Criminal Sexual Conduct (M.C.L. 750.520q)
Any violation of state law or local ordinance that by its nature constitutes a
sexual offense against an individual who is less than 18 years of age.

Any offense committed by a person who was, at the time of the offense, a
sexually delinquent person.

Any offense substantially similar to a listed offense under a law of the United
States, any state, or any country or under tribal or military law.

. Student Safety Zone Law

a. 1000 Foot exclusion from schools (not daycares, parks, etc.) for registrants.
b. Cannot work, reside, loiter
c. General exceptions from all Student Safety Zone for some young offenders.
MCL 28.736
i. Juvenile adjudications for age-only offenses if meet requirements for
minimal age difference between D and victim.
ii. HYTA trainees who successfully complete probation
iii. Young adult who was convicted of CSC 4 with person between 13 and 16.
(MCL 750.520e(1)(a))
d. Grandfathering for individuals residing/working in zone on April 1, 2006. MCL
28.734-735.
i. People v. Zujko, 282 Mich. App. 520 (2008), even if convicted later, if
lived in zone on 1/1/06, is grandfathered.
ii. AG Opinion 7228: prison is a residence, so not grandfathered if in prison
on 1/1/06
e. Can work intermittently or sporadically in school zone. MCL 28.734

.

Exceptions from residency restriction: MC 28.735

i. Youth 19 or younger attending school and living with parent/guardian.

ii. Individual 26 or younger in special ed living with parents/guardians or in
group home/assisted living.

iii. Patient in hospital/hospice

iv. Inmate in correctional facility; person committed to mental health facility.

. Probation/Parole Conditions
a.
b.
C.

People with sex offenses often have very strict parole/probation conditions.
Conditions not required by state law can be modified.

Jurisdiction to modify is with sentencing court for probation conditions and
with Parole Board for parole conditions.
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CIVIC EXCLUSIONS

. Voting

a. Cannot vote while in custody, but right restored when complete custodial
sentence. MCL 168.758b.

b. Can vote if in detention awaiting trial. MCL 168.492a

. Jury Service

a. Federal: any conviction for crime with maximum sentence over 1 year
disqualifies from a federal grand or petit jury. 28 USC 865(b)(5). Restored
through presidential pardon.

b. Michigan: any conviction for crime with maximum sentence over 1 year
disqualifies from serving on state jury. MCL 600.1307a(1)(e) & 600.1307(4).
Restored through gubernatorial pardon.

. Public Office

a. Federal: only certain offenses bar holding public office by federal statute,
e.g. treason, bribery, accepting bribe. Sentencing judge can also order
disqualified from federal office. 18 USC 201.

b. Michigan: felony offense results in removal from office, but may not be
forever. MCL 201.3(5). Bribery or accepting bribe forever barred from
office. Some offenses have time limit before can be eligible for reelection.
Judges convicted of felony — guilty of misconduct and subject to possible
removal.

EXPUNGEMENT AND SEALING

Standards for Expungement

. Separate statutes apply to the expungement of adult convictions and juvenile

expungements. (MCL 780.621 et. seq. for convictions; MCL 712A. 18e for

adjudications)

i. The juvenile statute largely tracks the adult statute, but a juvenile must be at
least 24 to apply.

. An individual can have his or her record expunged if he or she:

i. Has only one conviction. Multiple charges or counts in one proceeding count
as multiple convictions. (People v. Blachura, 176 Mich. App. 7171 (1989)).

ii. It has been five years since conviction or release from imprisonment,
whichever is later.

iii. The sentencing court finds that setting aside the conviction is warranted.

Some convictions cannot be expunged:

i. Offenses punishable by life imprisonment (regardless of actual sentence)

ii. CSC1, CSC 2, CSC 3, assault with intent to commit CSC

iii. Traffic offenses or non-traffic offenses reportable to the Secretary of State.
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Other Sealing Provisions

. There are a variety of mechanisms which allow records to be sealed. These
mechanisms typically involve dismissal of the case upon successful completion
of probation.

. Sealing mechanisms include:

i. 7411: first-time drug possession or use (MCL 333.7411)

ii. Holmes Youthful Trainee Act: youths between the ages of 17-21, or youths
over 14 who are waived into adult court (MCL 762.11 et seq.)

iii. Spousal Abuse Act: first-time assault and battery cases where the victim is
spouse, former spouse, individual with whom the defendant has a child, or
individual who has a dating relationship with the defendant (MCL 769.4a)

iv. Drug court: individuals who successfully complete drug court (MCL 600.1068
et seq.)

v. Minor in Possession: first time offenders (MCL 436.1703)

vi. Kidnapping by a Parent: first time offenders (MCL 750.350a)

vii. Practice of Profession by Health Professional Under the Influence: first time
offenders (MCL 750.430)
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Client Questionnaire Today’s Date:

Our job, as your attorneys in a criminal case, is to help you be treated fairly under the law. We cannot guarantee
the results of your case. Whatever happens, we will keep you fully informed of what is happening in your case and
the options available to you, including options for trial and any offers by the prosecution of a reduced plea or a
sentence bargain.

In addition to securing a favorable ending to your criminal case, we want to make sure that the outcome of your
criminal case, to the extent possible, does not cause difficulties for you in any other part of your life, like your job,
your housing, or your education. For example, if you are not a citizen of the United States, you can be removed
from the U.S. for some convictions. Whether you are a citizen or not, you can also lose your job, get evicted, have
your parental rights terminated, or lose your educational benefits. We want to avoid those problems to the extent
possible. Please fill out this questionnaire. The more information we have about you and your life, the easier it will
be to try to avoid any problems in your life.

P Information you provide is confidential and protected by attorney-client privilege.

Your Name:

Age: Date of Birth:

Charges filed against you:

Court in which the charges are filed:

YOUR FAMILY

Marital Status:

If married or living together, list name of spouse or partner:

Do you have children or stepchildren:  [] YES  [] NO

If you have children or stepchildren who Ilive with you, for each child, list the child’s name, date of birth,
relationship, and name of the other parent:

Name Date of Birth Child or Stepchild Other Parent
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If you have children who do not live with you, list the child’s name, date of birth, name of the other parent, and
who has custody/guardianship of the child:

Name Date of Birth Other Parent Custody/Guardianship

Have you lost your parental rights as to any of the children listed above: L[] YES [ NO

If you have lost your parental rights, please list the names of the children for which your parental rights have been
terminated:

For any of your children, is the other parent dead, missing, or incarcerated: ~ [] YES  [] NO

If yes, please give details:

CITIZENSHIP

» 1f you are not a U.S. citizen, a criminal conviction could lead to your removal from the United States. This
office does not have expertise in immigration law. You should seek advice from an immigration
attorney before accepting any resolution of your criminal case.

Are you a U.S. Citizen: L YES [l NO

If you are not a U.S. citizen:
What is your immigration status:

How long have you been in the United States:

Have you ever been removed from the U.S. or been refused admission at the border: [ YES [ NO

If yes, where and for what crimes:

YOUR CRIMINAL RECORD

P> Whether you have a record, the kind of prior convictions, their date, and the type of offense can affect your
sentence, if you are convicted now. Your record can also affect the outcome of this case. A criminal conviction
may have occurred any time that you went to court and were fined, place on probation, or sentenced to jail.

Have you even been convicted of a crime before these charges were filed? [ YES [] NO

If you have been convicted of a crime before, please list every conviction you have ever had, the date of conviction,
and the court you were convicted in. Please include convictions in other states, in the military, or in other countries.
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Please also include any juvenile cases, but mark them as juvenile offenses. Also include any sealed dispositions,
such as dispositions under the Holmes Youthful Trainee Act, a sentence in a drug case under § 7411, or probation
in a diversion program, even if you successfully completed probation and the crime does not appear on your record.

Conviction Date Court of Conviction

> Expungement: If you are convicted in this case of only one offense, and you do not have any other
convictions (including misdemeanors), you may be eligible to have your one conviction in this case removed
from your record five years after you are convicted or five years after release from imprisonment, whichever is
later. (Some offenses cannot be expunged by law.) If you are convicted of more than one offense in this case,
you will not be eligible for expungement of any of those offenses. And, if you have a prior record of at least
one offense, and are convicted of an offense in this case, then you will not be able to have any of your
convictions expunged.

> 1f you are not convicted of a crime in this case, and you have only one other conviction, you may be able to
expunge that conviction if it has been more than five years since you finished your sentence for that conviction.
This information applies to convictions in Michigan state courts. Convictions in federal court cannot be

expunged.

If you have not been convicted of a crime before, is this the first offense you have been charged with:
LIYES [INO

If this is not the first offense you have been charged with, what other charges were filed against you and what was
the outcome of those charges:

Are there any other charges against you now in any other courts: LJYEs [ NO [ MAYBE

If there are possibly other charges against you in any other courts, are any of those charges felony charges:
JYES I NO
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List the charges and the courts they are in:

Are you currently on probation: L YES [l NO
Are you currently on parole: [ YES  [] NO

List the conviction(s) that resulted in probation or parole, when you were first placed on probation or parole, and
when you are scheduled to be released from probation and parole.

P> Your arrest, even without a conviction, may result in a violation of your probation or parole. You also are
required to report your arrest, or any new charges, to your probation officer or parole officer.

Have you reported your arrest, or these charges, to your probation or parole officer? [ YES  [] NO

EMPLOYMENT:

P> Certain criminal convictions can prevent you from working in a particular job or from getting/keeping an
occupational license.

What kind of work do you do:
If you are employed, is your job located within 1,000 feet of a school: LJYES [l NO
How many people do you support with your income: No. of adults No. of children

List any professional or occupational licenses you have (e.g. cab license, plumbing license):

Have you had to pass a background check to get a job: JYEs [ NO

If yes, explain:

Have you, or do you intend to, work in:

schools or school services (e.g. teacher, school janitor, school cafeteria, etc.)

healthcare

a place that cares for the elderly or persons with disabilities (adult foster home, nursing home, etc.)
private security/security guard

airlines

transportation

childcare

government employment

military

gooogooooooan

tribal government or Native American casinos
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> 1f you work in schools, long-term care, transportation, childcare, and certain other fields, you may be required
to report your arrest or any conviction to your employer.

Have you reported your arrest to your employer: LJYEsS [l NO

HOUSING

> 1f you are convicted of a criminal offense, depending on your conviction, you can be evicted. If you live in
subsidized housing or have a Section 8 voucher, you can lose that as well. The members of your household
can also lose their housing. You should talk to a legal aid attorney.

If you rent, do you have a lease: JYES L[ NO

If yes, when is your lease up:

Has your landlord threatened to evict you: [ YES  [] NO
Do you live in subsidized rental housing or have a Section 8 voucher: L YES [l NO

If you live in subsidized housing or have a Section 8 voucher, list every person who lives with you, including their
name, age, and relationship to you:

Name Age Relationship to You

Whose name is on the lease and/or on the Section 8 voucher:

> 1f you are ever convicted of a sex offense, you may no longer be able to live within 1000 feet of a school, even if

you own your home.

Is your home within 1000 feet of a school: ~ [1 YES [ NO

PUBLIC BENEFITS

> In many states, if you are convicted of a drug-related felony, you will be unable to receive cash assistance
(TANF) or food stamps for the rest of your life. As of July 2007, Michigan residents with drug-related felonies
remain eligible for public assistance. For information about another state, contact the Department of Human
Services in that state, or, for information current as of February 2005, go to
http:/ | www.lac.org/ lac/ main.php 2view=law>subaction=>5#

Do you receive public assistance (e.g. welfare, food stamps, SSI, etc.): [0 YES [] NO
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If yes, list the benefits you receive and how much you get:

Do you currently live, or plan to live, in a state other than Michigan: Jyes [ NO

If yes, which state:

> 1f you are applying for or receiving public assistance, you may be required to pass a national warrant check. If
you have an open felony warrant, in this case or any other cases, or if you are in violation of a condition of
probation or parole, you will be denied certain kinds of benefits, including SSI, food stamps, welfare, and
subsidized housing.

Do you have any open felony warrants: Jyes [ NO

DRIVER’S LICENSE

P> Certain drug and alcohol convictions can affect your ability to get or keep a driver’s license.
Do you have a driver’s license: LJYES [l NO

Do you need a driver’s license for your job:  [1 YES  [] NO

List any moving violations or traffic tickets you have had, and the date of the violation/ticket:

STUDENT LOANS

P> 1n most cases, if you get a drug conviction while you are receiving student loans, your ability to get student loans
will be suspended for at least a year.

Are you currently attending college or trade school: ~ [I YES  [] NO

If yes, what college/trade school are you/will you attend, and what are you studying:

College/Trade School:

Program of Study:

Are you receiving student loans: LJYES [l NO

Will you need student loans in the future: LJYEs [l NO
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SCHOOL EXPULSION

» it you are convicted of certain crimes, like possessing a weapon at school, committing sex crimes on school
property, or arson in a school building, then you will be expelled from school. Other crimes, such as assault or
bomb threats, can also result in suspension or expulsion. You may be able to petition to get back into school
after a period of time has passed.

Are you in school: [0 YES [ NO

If yes, School Name: Grade:

Have you talked to school officials about your case: [ YES [ NO

MILITARY SERVICE

P> Men age 18-26 must register with the Selective Service. Failure to register can result in denial of certain types of
government loans and benefits. If you are male over 18, if you have not registered, and if you are likely to be
incarcerated until after your 26" birthday, you should try to register now.

If you are male between the ages of 18-26, have you registered with the Selective Service: [ YES [ NO

If you were discharged from the military, what kind of discharge did you get:

PROPERTY FORFEITURE

> If this box is checked, you are charged with a crime that, if you are convicted, could result in the state

trying to take away your property, like your home, car, or bank account.

Please list all your major assets, their value, any co-owner for each asset, and whether there is a loan or mortgage on
the asset, including any automobiles, bank accounts, and real estate:

Asset Value Co-Owners Loan Amount
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P> IMPORTANT THINGS TO CONSIDER IF YOU ARE CONVICTED
AND ARE SENT TO JAIL OR PRISON

If we are unsuccessful in securing dismissal of your criminal charges, or acquittal at a trial, and if you are convicted,
and are facing jail or prison time, please remember to make the following arrangements to avoid
complications in your life if you are in jail or prison.

CHILD CUSTODY

P> 1f you have children, and your children are living with you, it is very important to make arrangements for your
children if you are incarcerated. This is particularly true if you will be away for two years or more. Making
arrangements for your children may prevent termination of your parental rights. If the other parent is available, you
may want your children to live with him or her. Alternately, if you will be incarcerated for six months or less, you
can sign a power of attorney to give someone the power to make decisions for your children. Power of attorney
forms are available at reentry.mpip.org, under “family law.” For longer incarceration, you may need a more permanent
placement for your kids, such as a guardianship, so that they do not end up in foster care. Because the best
arrangement depends on your specific circumstances, you should consult a family law attorney if you are unsure
what to do. If you cannot afford an attorney, contact your local legal aid office.

Have you made satisfactory arrangements for where your children will live if you are sent to jail or prison in this
case: LJYES [ NO

If yes, with whom will your children live:

If you have custody, and if you are being sent to jail for six months or less, have you signed a power of attorney
giving someone else authority over your kids if you are incarcerated: [J YES  [] NO

If yes, who has the power of attorney:

If you have custody, and if you are being sent to prison for a longer period of time, will you give custody or
guardianship to someone else while you are incarcerated:  [J YES  [] NO

If yes, who has custody/guatrdianship:

CHILD SUPPORT

> 1f you are incarcerated and cannot make payments while in prison, you MUST file a motion to
suspend child support as soon as you get locked up. If you do not, your child support will continue to add
up while you are in prison and the court is not allowed to go back to reduce it later. Self-help packets to modify
your child support are available from the Friend of the Court or at reentry.mpip.org..

Are you required to pay child support:  [J YES  [] NO

If yes, have you filed a motion to suspend your child support while you are incarcerated: LJYES [l NO

If you owe child support, for each case, list the county where the case was filed, the case number, and the amount
you need to pay:
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County Case No. Monthly Payment Amount

IDENTIFICATION

P> It can be very difficult to get a state ID or driver’s license once you are released from prison. It is easier to
renew or replace an ID card if you have already had one.

® If you do not have an ID, you should apply for one before you are incarcerated.

®* You should also make sure that all of your important documents—like your ID and birth certificate—are in a
safe place where you can get them back once you are released.

Have you ever had a state ID or driver’s license: [ YES [ NO

If yes, what is the expiration date of your state ID or driver’s license:
yes, p y

Where is your state ID or driver’s license located now:

Do you have a copy of your birth certificate: [ YES [ NO

If yes, where is your birth certificate located now:

FIREARMS

> 1f you are convicted of a domestic violence offense or any felony, you cannot possess a firearm, even for
hunting purposes or in your own home. If you are convicted of either a domestic violence offense or a felony,
you must get rid of any firearms that you have in your home, even if you have a permit to carry a weapon.

VOTING

P> You cannot vote while you are incarcerated. Once you are released, you automatically get back your right to
vote.

MORE INFORMATION

For more information about the consequences of having a conviction, see reentry.mplp.org:
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Quick GUIDE

Got a Record? Know Your Righis

Children, Child Support, and

Parental Rights

. How does having a criminal record affect my
rights as a parent?

Many parents have criminal records. This
brochure will help you understand your rights as a
parent if you are facing criminal charges, if you have
a criminal record, or if you are currently incarcer-
ated in jail or in prison. Whether your record affects
your rights as a parent depends on what you are
convicted of and whether you are incarcerated.

I'm going to jail or prison.

What should | do about my children?

Ask someone you trust to take care of your
children, and make sure you fill out all the legal
paperwork to give that person the legal authority

over your children. Otherwise, you could lose your
rights to your children. If you can’t afford to pay
support while you are incarcerated, get your support
reduced or stopped. Read on for more details about
child support and about the legal paperwork you
need so your children are taken care of while you
are incarcerated.

. How can | reduce the risk that I'll lose my
rights to my children while I'm incarcerated?

Make sure someone you trust is taking care of
your children. And make sure to do all the paper-
work so that arrangement is legal. It is not enough
just to ask someone to take care of your children.
You have to make it legal. If you don’t make it legal,
you risk losing your parental rights. Who should
take care of your children and what paperwork you
need depends on your circumstances. If you arent
sure what to do, talk to a family law lawyer. See the
last page for information on how to find a lawyer.

2

You should also stay in touch with your children
while you are incarcerated. Keep a list of every time
you write or call, so that you can prove you are
involved.

You can also reduce the risk of losing your chil-
dren by paying child support, even if you are not or-
dered to. It is better to make smaller payments every
month than larger payments less often. If you have
a support case, make your payments through the
Friend of the Court, so there is a record of what you
paid. If you don’t have a support case and are send-
ing money to the other parent or child’s guardian,
make sure to keep receipts for all your payments. If
you have a child support order and you can’t pay,
read on to find out what you can do.

What paperwork do | need to do if my
children will be with friends

or a family member?2

If you are going to be in jail for a short time (a year
or less), you should fill out a Parental Power of At-
torney, so that the person taking care of your children
can enroll them in school and take them to the doc-
tor. A Parental Power of Attorney is good for up to
six months at a time, and no court order is required.
You can end or extend a Parental Power of Attorney
any time. If you want to end it before six months,
be sure to tell the person caring for your children.

If you want to extend it for longer than six months,
you need to fill the same form out again. You can get
the forms by going to www.michiganlegalaid.org and
searching for “kinship care kit” (if your children will
be with a relative) or “parental power of attorney kit”
(if your children will be with a non-relative). Or ask
your local legal aid office for the forms. See the last
page for information on how to find a lawyer.

If you are going to be incarcerated for a long time
(more than a year) you may need to give a friend or
family member a guardianship over your children.
This is more formal and stable than a Power of At-
torney, and can help your children avoid foster care.
But a guardianship may make it harder to get your
children back once you are released. Generally, it is
better to use a limited guardianship, rather than a full
guardianship. You or the guardian can get the forms
from the probate court in the county where your
children live.

' What paperwork do | need to do if my

There is no set rule about when to use a Parental
Power of Attorney and when to use a guardianship,
although if you are going to prison for more than a
year, you will probably need to use a guardianship.
For shorter periods, it is often better to use a Paren-
tal Power of Attorney, because then it is easier to get
your children back later. However, you may need
to do a guardianship if Child Protective Services
is involved in your case or if there is a danger that
your children will end up in foster case.

You should also be sure to choose a friend or
relative who would be approved by the court. The
court is not likely to approve someone who has a
serious criminal history or has any cases with Child
Protective Services. The person should also have an
adequate home and room for your children.

children will be with the other parent?

You may not need to do any paperwork if (1)
you are married, (2) you are unmarried but are
raising your children together and there is no court
order about your children, or (3) if the other parent
has custody. You may want to write up an agree-
ment with the other parent about when and how
you'll see or contact your children while you're
incarcerated. If you have a custody case, you can file
your agreement with the court to make it a court
order. If you do not have a court case, you cannot
file your agreement with the court. But you should
keep it in a safe place as proof of what the other par-
ent agreed to do.

If you have custody and the children are now
going to the other parent, what you should do
depends on how long you will be incarcerated, what
your relationship is like with the other parent, and
whether you want custody back when you get out.
You may want to write up an agreement that the
other parent gets “extended parenting time” until
you get released. If you are going to be incarcer-
ated for a long time (a year or more) and the other
parent insists, you may need to agree to change
custody, even though that could make it very hard
for you to get custody back when you get out.

Make sure any “extended parenting time” agree-
ment or custody order you write up talks about
whether either of you have to pay child supporrt,



and about when and how you'll see or contact your
children while you're incarcerated. Also make sure
you take your agreement to the court and file it so
that the judge can approve your agreement. That
way, your agreement will become an official court
order.

' What if | don’t want my children to be with

the other parent?

If the other parent doesn’t want the children, or
if you are worried that the children would not be
safe with him or her, you can ask another family
member or friend to take care of them. However, in
most cases, if you are in prison and the other parent
wants the children, the other parent will get the
children. For the children to go somewhere else, you
must prove that it would be unsafe or harmful for
the children to live with the other parent. Remem-
ber too, that if your children end up in foster care,
you are more likely to have your parental rights
terminated.

‘ My children are in foster care and I'm going
to jail/prison. What should | do?

Try to work with the foster care agency to see if
you can get your children placed in a guardianship
with family members of friends. The agency has to
make “reasonable efforts” to work with you unless
you have been convicted of certain crimes. Be sure
to get in contact with the Department of Human
Services (DHS) worker assigned to your child’s
case and ask what the worker wants you to do. Get
involved in any services offered by the jail or prison,
like parenting classes, counseling, and substance
abuse treatment. If you participate in any of these
services, make sure that you send information from
your counselors to your child’s case worker. You
should also send letters and cards to your children;
if you don’t know where they are, send your mail
to the assigned DHS worker. Also be sure to get in
touch with your lawyer. If you don’t have a lawyer
and can'’t afford one, write to the court and ask for
one. You also have a right to participate by phone
in each court hearing. If your children remain in
foster care for 15 months out of the most recent 22
months, your parental rights can be terminated.

' Will my parental rights be terminated if

‘ Can | get a court order that the guardian or
other parent has to bring the children

for visits or let me talk to the children
on the phone while I'm incarcerated?

Maybe, but you must be sure to take care of this
when the court names a guardian or changes your
custody or parenting time order. If you and the
other parent or the guardian agree that the children
will visit you or take your phone calls, then be sure
to include it in your agreement and in the order the
judge signs. If the guardian or other parent does
not agree, then you must ask the judge to order it.
A judge could order it when the guardian is named
or when you and the other parent change custody
or parenting time, but only if the judge thinks it
is good for the children. If your children are in a
court-ordered foster care placement, ask for visits or
phone contact to be included in your service plan.
Some judges are unwilling to order that children
go to jail or prison for visits. You have a better
chance of convincing a judge to order visits if you
can show that you have a close relationship with
your children. It also helps to show that you have a
family member or friend who is willing to bring the
children to see you.

What do | do if | have cases in criminal

court and family court at the same time?

Anything you say in the family law case can be
used against you in the criminal case. Your crimi-
nal charges, and whether you will serve time, will
usually affect your family law case. If possible, you
should get a lawyer in both cases and have your
lawyers talk to each other about the best strategy
for you. If you only have a lawyer in the criminal
case, tell that lawyer about the family law case. A
court appointed lawyer will not represent you in
the family law case. But you can still ask that lawyer
questions about how your criminal case affects your
family law case.

| am convicted?

In most cases, just being convicted of a crime
is not enough to terminate your parental rights.
However, your rights can be terminated if you
are convicted of a crime against your child. You 6

can also lose your children if you are convicted of
certain very serious crimes, and the court decides it
would be harmful to your children if you continue
to be their parent. If your parental rights are being
terminated or if your children are in foster care, the
court will appoint a lawyer for you if you cannot
afford one.

. Will my parental rights be terminated if

| go to prison?

Your parental rights cannot be terminated just

because you are incarcerated. However, you can lose

your children if:

* You are incarcerated for two years or more and
don’t arrange for care for your children.

* You are not able to care for your children for a
reasonable time, and you don’t arrange for their
care. The law is not very specific about how
much time counts as “reasonable,” and that may
depend on the age of your children. Depending
on the circumstances, you could lose your chil-
dren even if you are in jail or prison for less than
two years.

* Your children spend 15 months out of the most
recent 22 months in foster care. If your children
are in foster care, you are much more likely to
lose them.

*  You were convicted of certain serious crimes,
including murder, criminal sexual conduct or
violent crime resulting in sentencing as a mul-
tiple felony offender.

* Your children have a guardian and you don’t
follow the court-ordered plan or you haven't sup-
ported or communicated with your children for
two years.

What happens to my rights if the other

parent of my kid gets married
while I'm incarcerated?

If the other parent has legal custody and gets
married, the new spouse may ask the court for
permission to adopt your child. If that happens,
you can agree to terminate your parental rights,
which ends your relationship with your child as well
as your obligation to pay child support. If you do
not agree, the court may terminate your rights and
allow the adoption if you haven't provided regular 7

. If my parental rights are terminated, can | still

financial support for your child and haven’t stayed
in contact with your child for two years.

see my children?

No. You have lost all rights to your children. You
can only see them if their legal guardians or new
parents allow it.

. If my parental rights are terminated, do | still

have to pay child support?

If your parental rights are terminated, you may
still have to pay support. The highest court in
Michigan will be deciding whether this practice is
legal in the upcoming year. If your rights are ter-
minated and someone else adopts the child, you do
not have to pay support.

I'm incarcerated. How can | participate in

court hearings about my children?

If you are in an MDOC prison, in most cases
you will not be able to go in person to court hear-
ings about your children. However, you have the
right to participate by phone in court hearings. The
person who asked for the court hearing is supposed
to tell the court you are in prison, and then the
court will order the MDOC to let you call in for
the court hearing. If you think the court might not
know you are in prison, you can write to the judge
and ask to be included by phone. If the court orders
you to participate by phone, the MDOC must let
you. Contact the administrative assistant to the
warden to set up the call.

This rule for phone participation does not ap-
ply if you are in a county jail. However, you are
still supposed to get notice of a court hearing and
you can write to the court and ask to participate
by phone. If the state is terminating your parental
rights or your child is in foster care, you will get an
appointed lawyer unless you can afford to hire one.

I’'m ordered to pay child support. Do | still

need fo pay if I'm incarcerated?

Yes. Unless you get a court order to change your
support, you will have to pay the same amount as
before. If you do not pay, when you get out you will
owe all the money for each month that you were §



incarcerated. If you can afford it, you should pay
your support. But, if you cannot afford to pay child
support while you are incarcerated, it is very impor-
tant to stop or reduce your payments while you are
in prison or jail, so that you don’t end up owing all
that money when you get out.

. How can | stop or reduce my child
support while I'm incarcerated?

You have two options. First, you can write to
the Friend of the Court to tell them that you are
incarcerated and need your child support to be
reviewed. Some Friend of the Court offices will stop
your support, starting on the date that they get your
letter. Other Friend of the Court offices will start a
support review process that could take months. Be
sure to put the date on your letter, and keep a copy
of it.

Second, you can file a motion to change your
support. If you have more than one case, you must
file a motion in each case. A support review request
is usually easier, especially if you have lots of chil-
dren with different parents. But a motion is often
faster and will be a formal part of the court record.
Whichever you use, make sure to keep a copy of
all your papers. And make sure to act right away. If
possible, contact the Friend of the Court or file a
motion before you are incarcerated. The longer you
wait, the more support you will owe. To get more
information and forms, go to: reentry.mplp.org, un-
der “family issues/child support.” Many prison law
libraries also have the forms, or you can get them
from your local Friend of the Court office.

Now that I'm out of prison, the Friend
of the Court is taking so much of my

paycheck that | can’t pay my bills.
Why do | have to pay so much?

The amount you pay is based on the income of
both parents, the number of children, and other
factors. Raising children is expensive, so you may
have to pay a lot. You may have to pay even more if
you owe back support or have a lot of children. If
you owe both current and back support, the Friend
of the Court will collect for both. The Friend of the
Court can take up to 50 percent of your paycheck.

9

. | can’t pay my current support.

' Can | reduce the amount of back child

What can | do?

If you think your current support amount is too
high, you can ask to reduce the amount you pay
each month. Your support could be too high if it is
based on a good job you no longer have, or if you
have lots of children and the court didn’t consider
that when it set the amount you owe in each case.
However, even if you don’t have a job, you will still
have to pay support.

To try and lower your support amount, you
can either ask for a support review with the Friend
of the Court, or you can file a motion to reduce
support with the court. You can get the forms from
the Friend of the Court office. In the forms, explain
why you are asking that your support be reduced,
such as that you now have a lower-paying job.

| can’t pay back support that | owe.
What can | do?

First, find out to whom the back child support
is owed. If the other parent was getting welfare pay-
ments, the support is probably owed to the State.

If not, the support is probably owed to the other
parent. Generally, once you owe child support, you
have to pay it unless the other party agrees to cancel
the support, whether it’s the State or the other par-
ent.

support that | owe to the State?

Maybe. If the support is owed to the State, you
may be able to ask the court for a payment plan.
You must prove to the court that you do not have
the ability to pay all the support. Under the plan,
you pay a reduced amount of support for a period
of time. If you make your payments on time, the
rest of the support you owe to the State will be
erased.

Some Friend of the Court offices also have “in-
carceration credit” programs, where they will forgive
support that added up while you were in prison.
Ask your Friend of the Court if it has a program
like that, and how you can apply.

9
-

How do | set up a payment plan?

You must file a motion for a payment plan. Ask
your local Friend of the Court for the forms. Before
setting up a plan, make sure you have regular in-
come, so you can make all the payments on time.

' Can | reduce the amount of back child sup-

port that | owe the other parent?

Maybe. The other parent can agree to forgive all
or part of the back support you owe to that parent.
You can also offer to pay a lump sum if the other
parent agrees to forgive the rest of the support you
owe. If the other parent agrees to forgive your back
support, you need to write up your agreement, get it
notarized, and take it to the Friend of the Court.

You can also do a court-ordered payment plan,
where you make regular payments for a period of
time, and the other parent then forgives the rest of
the money you owe. The other parent has to agree,
or the court will not order a payment plan for
money you owe the other parent.

I’'m not able to reduce the amount of back

support | owe. Is there still a way to reduce
the amount | pay each month?

Maybe. You can file a motion with the court to
reduce the amount being taken out of your pay-
check for back support. Make a budget showing all
your expenses and income, and show the court how
much you can afford. If the court agrees with you,
this can reduce the amount you pay each month.
But it will not reduce the total amount of child sup-
port owed.

Q Can the Friend of the Court take child

support out of my Social Security payments?
That depends. SSI, which stands for Supplemental

Security Income, is paid to low income elderly people
or people with disabilities who do not qualify for So-
cial Security disability. The Friend of the Court can-
not take your SSI. However, the Friend of the Court
can take other types of Social Security payments, such
as Social Security disability or retirement income. If
you are on a fixed income and you cannot live off
what’s left after the Friend of the Court takes out sup-
port, contact your local legal aid office for help. 1

' I'm fighting for custody of my children. Will

the court consider my criminal record?

Probably. It depends on what you were convicted
of, how old your conviction is, and whether it af-
fects your ability to parent. By law, courts must look
at a lot of different factors to decide custody based
on the “best interests of the child.” The court may
look at your record to decide if you are morally fit,
if you have a drug or alcohol problem, or if you can
provide a stable home.

The other parent has custody of our child.

Can | ask that custody be changed, even
though | have a criminal record?

Yes. Custody can always be modified by the
court based on the best interests of the child. How-
ever, you have to show that circumstances for your
child have changed a lot since the last custody order.
Otherwise, the court won't take your children out of
the home environment they are used to.

' The other parent won't let me see my

children. What can | do?

If you have an existing family law court case (a
divorce, custody, paternity or support case), file
a motion for parenting time with the court. You

can get the forms at your local Friend of the Court
office. You can get parenting time even if you are
behind on your child support, and even if you were
away in prison for a long time. However, if you have
not recently been involved in your children’s lives or
if you were convicted of a serious crime, the court
may order that you have only very limited contact
with your children. The court can also order that
your parenting time be supervised. If things go well
as you get to know your children again, you can ask
for more time or for unsupervised visits.

If there is already a court order for specific par-
enting time, you may want to file a written parent-
ing time complaint with the Friend of the Court to
enforce the existing order, rather than a motion for
parenting time. The Friend of the Court may decide
not to enforce the existing schedule based on how
things have changed since you were incarcerated.
However, then the complaint will start the process

12

of getting a new parenting time schedule.



If you do not have an existing family law court
case, you cannot file a parenting time motion. You
either need to work something out with the other
parent or file a new court case to get a court order.
You also cannot file a parenting time motion if your
parental rights have been terminated, as you have
no right to see your children.

| have parole or probation conditions that

prevent me from seeing my children. What
can | do?¢

If you committed a crime against your children,
you may have parole or probation conditions that
specifically say you cannot have contact with your
own children. Such conditions are hard to change
because they are specifically designed to protect
your children. Before trying to get your conditions
changed, you may want to talk to Child Protective
Services about whether they would support your
having contact with your children.

Some parolees and probationers who did not
commit crimes against their children have condi-
tions that say they cannot be around children in
general. In those cases, you may be able to get an
exception so that you can see your own children.

If you are on parole, you can ask your parole
officer to request that the parole board change your
conditions so that you can see your own children.
You should show that you have a relationship with
your children and that the child’s other parent or
guardian wants you to see your children. If you
need help, talk to a lawyer.

If you are sentenced to probation and your pro-
bation order includes a condition that you cannot
be around children, ask your defense attorney to
request at sentencing that the condition be changed
so that there is an exception for your own children.
If you have already been sentenced, you can file a
motion with the court to ask that you be allowed to
see your own children.

I'm not incarcerated anymore, but my

children’s guardian won't give my children

back. What can | do?
To get your children back, you will need to file

a motion and go back to court to ask the judge to

end the guardianship. If the judge ends the guard-13

ianship, you may need to do a “reintegration plan.”
Under the plan you have to prove that you are able
to take care of your children again. You may have
to prove you can keep a job, get an apartment,

and stay off drugs. Or, the judge may continue the
guardianship for up to a year and you will have to
follow a court plan to get your children back. It will
help if you can show the judge that you stayed in
touch with your children while you were incarcer-
ated. You should let the judge know if the children
visited you, if you talked to them on the phone, or
if you wrote to them.

If you have a “limited” guardianship, the judge
must end the guardianship if you have followed
the guardianship placement plan that you agreed
to when the guardianship was ordered. If you need
help, get a lawyer.

Q What paperwork do | have fo file with the

court and do | have to pay?

What paperwork you need to file depends on
your exact case. A Parental Power of Attorney does
not need to be filed with the court, but be sure
you give a copy to the person taking care of your
children. A motion for custody, for parenting time,
or to change child support must be filed with the
court. A request for a guardian for your child or
a request to end a guardianship also must be filed
with the court. If you and the other parent write
up an agreement about your children and you have
a court case, you may need to file it with the court
and get the judge to sign it so that it becomes a
court order. If you aren’t sure what to do, talk to
a family law lawyer, call your Friend of the Court,
or see if your court has a legal resource center that
could help you.

The court charges a fee to file any motion,
including a motion to change custody, parenting
time or child support, or to end a guardianship.
However, if you are low income and cannot afford
to pay, you can ask the court to waive the motion
fee by filing a request for a fee waiver. This form is
available online at http://www.michiganlegalaid.org,
at your local Friend of the Court, or at the court
clerk’s office. Ask for form MC 20.

14

. How can | get more information?
Or more 1nrormation, go to htep://reentry.

mplp.org or http://www.michiganlegalaid.org. Or
contact your local Friend of the Court. To find the
address and phone number for your Friend of the
Court office, call (866) 540-0008, or go to http://
www.michigan.gov/documents/dhs/MiCase_FOC_
County_Address_272345_7.pdf. Your local court
may also have a legal assistance center or website
where you can get information and forms.

! How can | get legal help?

To find an attorney, contact the State Bar of
Michigan Lawyer Referral Service at (800) 968-
0738. If you cannot afford an attorney, ask to be
referred to your local legal aid office. To find a legal
aid office, go to http://www.michbar.org/public_re-
sources/legalaid.cfm.

Disclaimer: A reasonable effort was made to ensure

the information in this brochure is timely, accurate

and complete. However, because each legal issue
depends on its individual facts and because the law is
constantly changing, readers are advised to consult with
an attorney before relying on any of the information.
The information is provided “AS IS”, without warranty
of any kind, express or implied, and should not be
construed as formal legal advice or as forming an
attorney/client relationship.

The State Bar of Michigan Justice Initiatives

Program, Michigan State Bar Foundation, and Legal
Aid of Western Michigan provided support for the
development of this brochure. However, the statements
in this brochure are entirely those of the author(s), many
of whom volunteered their time and advice.
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Other materials are available as part of the
Got a Record? Know Your Rights series. If you
have questions or would like additional copies,
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112010

16



Quick GUIDE

Got a Record? Know Your Righis

Employment

(J Why is my criminal record important2

Having a criminal record can make it hard to
get a job, even if it has been years since your
offense. Many employers ask about criminal
records and refuse to hire people who have
them. In addition, some jobs are off-limits
to people with certain convictions. To get
and keep a job, you need to know what is on
your criminal record.

How can | find out what is on my

criminal record?

If you have only Michigan convictions,

get your record from the Michigan State
Police’s Internet Criminal History Access
Tool. Visit www.michigan.gov/msp and click
on “ICHAT.” You will have to pay $10 to
get your record. If you don’t have $10, click
on “FAQs” on this website for information
about how to get your record for free. Be
aware that ICHAT may not contain certain
types of misdemeanors. Also check with
your local law enforcement agency, city, or
county where your conviction occurred. If
you have out-of-state convictions, get your
record from the FBI at www.fbi.gov or from
a private company that sells criminal records.
If you are denied a job because of your
record, ask the employer for a copy.

Q How long will my convictions show

up on my criminal record?

Forever. Convictions do not automatically
drop off your record over time. In most
cases, once you have a conviction, it will stay
on your record for the rest of your life.

(
Can | get rid of my criminal record?

If you have only one conviction (meaning
one felony or one misdemeanor), and if
has been five years since your conviction or
release from prison, you may be able to get
your record “expunged.” If your record is
expunged, employers will no longer see it
when doing a background check. You can
also tell employers that you do not have a
criminal record. If you think you might
be eligible for an expungement, contact an
attorney or get a free do-it-yourself packet at

http:/freentry.mplp.org.

My defense attorney told me my
record would be sealed. What should

| do if my conviction is still showing up

on a background check?

If your defense attorney told you that your
record would be sealed but your conviction
is still showing up, contact an attorney.

9 Why is my juvenile record showing

up on a background check?

In Michigan, most juvenile records are
public. (However, if you were in a juvenile
diversion program or if you were sentenced
under the Holmes Youthful Trainee Act, your

Q What if there are mistakes on my

record should normally be sealed.) Although
juvenile offenses may show up on a criminal
record, a juvenile offense is not legally the
same as an adult conviction. Many of the
laws that prohibit people from working in
particular jobs do not apply to people with
juvenile records. If your juvenile record is
holding you back, talk to an attorney.

criminal record?

If the mistakes are on your Michigan State
Police record, contact the Michigan State
Police at (517) 322-5531. If the mistakes
are on another type of record, you need to
contact the agency that produced the record.

Q What it my record shows an arrest,

but the case was dropped?

If you were arrested but not convicted, or

if your case was dismissed, you should file a
Motion for Return of Fingerprints to get the
arrest removed from your record. Contact
the court where you were prosecuted for a
motion form, or get one at hzp://reentry.

mplp.org.

What can an employer ask me

about my criminal record?

Employers can ask if you have convictions
and if you have felony arrests. In most cases,
employers cannot ask about misdemeanor
arrests that did not result in a conviction.
However, misdemeanor arrests may still
show up on a background check.

(J Can an employer choose not to hire

me because | have a record?

It depends. Employers can generally

make decisions about whom to hire. In
some cases, there are laws that prevent
employers from hiring people with criminal
records. However, employers who refuse
to hire anyone with a criminal record, even
though the record has nothing to do with
the job, may be violating laws against race
discrimination. If an employer refuses

to hire anyone with a record, contact an
attorney, or call the Equal Employment
Opportunity Commission at (800) 669-
4000 or the Michigan Department of Civil
Rights at (800) 482-3604.

Can an employer fire me because |

have a record?

It depends. See the answer to the question
above. In addition, if you are a member of
a union, the employer usually needs a very
good reason to fire you, and an old record is
probably not enough. Contact your union

for help.

(J What if the employer wants to hire

me, but says there is a law against

hiring people with records for that job?

In some jobs—especially healthcare,
daycare, private security, transportation,
and government employment—there are
laws or policies that prevent employers
from hiring people with certain
convictions. However, these laws are very
complicated. An employer may think you



can't work even though you can. Talk to

a
9 Can | see a copy of the record the
employer used to deny me a job?

What should | say on job

an attorney, or go to htp://reentry.mplp.org

applications about my criminal record?

for more information.

Q)

If I'm fired because | have a criminal
record, can | get unemployment?

If you are otherwise qualified, the fact that
you have a criminal record won't prevent
you from getting unemployment benefits.
However, if you lied on your job application
or if you committed a crime related to your
job (e.g., stealing from your employer),

that could be considered misconduct. If
you commit misconduct, you cannot get
unemployment.

Q
What if I'm denied an occupational

license because of my record?

For some jobs, like being a barber or
plumber or taxi driver, you need a license.
If you are denied a license because of your
record, you can usually appeal. The appeal
is your chance to prove that your record
shouldn’t stop you from getting the license.
Use things like your work history, letters of
recommendation, educational/vocational
certificates, and volunteer activities to show
you are a good person who deserves the
license. You may want to ask an attorney for
help with your appeal.

Be honest. Most employers do background
checks and will find out about your record
anyway. If you lie, they’ll know. You can
always write “yes, will explain,” and then talk
about your record in your job interview. It’s
important to have a copy of your record so
that you know exactly what your convictions
were for and how old they are.

Also, read the question carefully. If it asks
about convictions in the last 5 years and your
conviction is 10 years old, you don’t have to
include.

Should | tell my employer about a

new arrest or a new conviction?

It depends. In certain fields, particularly
long-term care and education, you are legally
required to tell your employer about certain
arrests or convictions. If you do not report,
you could be prosecuted. If you are unsure
about whether you have to report your arrest
or conviction, ask your defense attorney.

If you are not legally required to tell your
employer, it is up to you whether you do

so. Before you decide, think about whether
your employer will find out anyway through
a regular background check, and about how
your employer will react to the news.

3-2009

Yes. If the employer used a credit reporting
agency to get your record, the employer must
show you your record before denying you a
job. You can also get a copy of your record
by contacting the company that prepared the
record. If mistakes on the record cost you a
job, contact an attorney.

How can | get more information?

For more information, go to htp://reentry.
mplp.org. To find an attorney, contact the
State Bar of Michigan Lawyer Referral
Service at (800) 968-0738. If you cannot
afford an attorney, ask to be referred to your

local legal aid office.

The State Bar of Michigan Justice Initiatives
Division, Michigan State Bar Foundation,
Grand Rapids Community Foundation,
and Legal Aid of Western Michigan
provided support for the development of
this brochure. Funding does not necessarily
reflect an endorsement of its content.
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could have admitted you, but didn’t, because

of your criminal record, you can appeal. You
should provide evidence of rehabilitation, work
history, educational achievements, and treatment
programs, as well as any other information that
shows you aren’t likely to commit another crime
and would be a good tenant if admitted.

' Where can | live if I'm on parole?

Your parole conditions may limit with whom you
can live and where you can live. Also, your parole
agent will need to approve your place. Remember,
if you violate the terms of your parole, you may
be evicted from subsidized housing.

' Where can | live if | have a sex offense?

If you are on the sex offender registry, you cannot
live within 1,000 feet of a school. The police

can tell you whether your home is too close to a
school. You must register whenever you move, or
you can be charged with failing to register.

The 1000 foot rule may not apply if:

eyou were already living in your home on
January 1, 2006.

eyou are under 19, going to school, and living
with your parents.

eyou are under 26, in special ed, and living
with your parents or in a group home.

eyou had a juvenile or Holmes Youthful
Trainee Act case.

If you think the law might not apply to you, talk
to an attorney for help.

How can | register as a sex offender if I'm

homeless?

Ask the police to register you as homeless, or use
the address of a shelter or of a street where you
sleep. If you aren’t allowed to register, ask the
police to sign something showing you tried to
register. This can help if you are prosecuted for
not registering.

. Can | get into a shelter if I've got a record?

It depends on the shelter. The law allows shelters
to house people with records. Even if you have a
sex offense, the law allows you to stay at a shelter
for at least a couple of nights, though you may not
be able to use the shelter address to register if the
shelter is close to a school. However, every shelter
has its own policy. Some shelters do not admit
people with sex offenses or other crimes.

How long will my convictions show up on

my criminal record?

Forever. Convictions do not automatically drop
off your record over time. In most cases, once you
have a conviction, it will stay on your record for
the rest of your life.

' Can | get rid of my criminal record?

If you have only one conviction (meaning one
felony or one misdemeanor), and if it has been five
years since your conviction or release from prison,
you may be able to get your record “expunged.” If
your record is expunged, landlords won't see it on a
background check. You can also tell landlords that
you do not have a criminal record. If you think
you may be eligible for an expungement, contact
an attorney or get a free do-it-yourself packet at
reentry.mplp.org.

What if there are mistakes on my criminal

record?

If the mistakes are on your Michigan State Police
record, contact the Michigan State Police at (517)
322-5531. If the mistakes are on another type
of record, you need to contact the agency that
produced the record.

' Why is my juvenile record showing up on a
background check?

In Michigan, most juvenile records are public.
(However, if you were in a juvenile diversion
program or if you were sentenced under the
Holmes Youthful Trainee Act, your record

should normally be sealed). Although juvenile

offenses may show up on a criminal record, a
juvenile offense is not legally the same as an adult
conviction, so some of the rules about convictions
don’t apply to you. Talk to an attorney for help.

' What if my record shows an arrest, but the

case was dropped?

If you were arrested but not convicted, or if your
case was dismissed, you should file a Motion for
Return of Fingerprints to get the arrest removed
from your record. Contact the court where you
were prosecuted for a motion form, or get one at
reentry.mplp.org.

Where can | get help?

For help finding housing, call 211. For help with
legal issues, call your local legal aid office (www.
michiganlegalaid.org), go to reentry.mplp.org.,

or call the State Bar of Michigan’s lawyer referral
service at (800) 968-0738 for a referral to a private

attorney in your area.

The State Bar of Michigan Justice Initiatives Program,
Michigan State Bar Foundation, and Legal Aid

of Western Michigan provided support for the
development of this brochure. Funding does not
necessarily reflect an endorsement of its content.
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Housing

' How does my criminal record affect where |
can live?

A criminal record can make it hard to find
housing. Landlords may refuse to rent to you.
You may not be able to live in certain places.
And you may not be able to get into subsidized
housing. Where you can live will depend on
exactly what is on your record.

' How can | find out what is on my record?

If a landlord denies you housing or tries to
terminate your housing based on your criminal
record, you can get a free copy of the record. In
addition, if you have only Michigan convictions,
you can get your record from the Michigan State
Police’s Internet Criminal History Access Tool.

Go to www.michigan.gov/msp and click on
“ICHAT.” You will have to pay $10. If you don’t
have $10, click on “FAQs” on the website for
information about how to get your record for free.
Be aware that ICHAT may not contain certain
types of misdemeanors. Also check with your local
law enforcement agency, city, or county where
your conviction occurred. If you have out-of-
state convictions, get your record from the FBI at
www.fbi.gov or from a private company that sells
criminal records.

r. Do the rules change based on the kind of

housing | have?

In some cases, yes. If you live in or apply to
subsidized housing, you may have more rights
than in non-subsidized housing. “Subsidized
housing” is rental housing that is made more
affordable because a government agency provides

financial support for it. It includes Section 8,
public housing, Rural Housing Assistance, or any
other rental program where you get help paying
your rent.

Can a private landlord of non-subsidized

housing refuse to rent to me because
of my record?

Probably, yes. In most cases it is legal for a private
landlord not to rent to you if the landlord decides
that you wouldn’t be a good tenant because of
your record.

Can | be evicted by a private landlord of
non-subsidized housing because

| have an old criminal record?

It depends. If you have a lease, the landlord
probably can’t evict you just because you have a
record. However, if you lied about your record
on your application, the landlord might be able to
evict you. In addition, the landlord can usually
decide not to renew your lease. If you do not
have a lease, the landlord can evict you for almost
any reason that is not illegally discriminatory,
including discovering that you have a record.

Can | be evicted by a private landlord of

non-subsidized housing if | am arrested
for or convicted of a new crime?

It depends on your lease. Most leases say that the
landlord can evict you for criminal activity on the

property.

. When is a private landlord allowed to evict

me on 24 hours’ notice?

Generally, if a landlord wants to evict you, the
landlord has to give you 30 days’ notice (or 7 days
for unpaid rent). If you don't move, the landlord
has to go to court to evict you. However, the
landlord can ask you to leave in 24 hours if you, a
member of your household, or a guest are involved
in illegal drug activity in your home (“on the
premises”), the landlord files a police report, and
the lease specifically says you can be evicted for
such activity. If you don't move in 24 hours, the
landlord can take you to court to evict you.

' Can a subsidized housing provider deny my
application for housing if | have a criminal

record? Can someone with a record
move in with me?

Whether a person can live in subsidized housing
depends on exactly what is in his or her criminal
record, and what the policies of your local
housing provider are. Local housing authorities
and private landlords of federally-assisted housing
have to follow federal rules about who can live in
subsidized housing.

Under the federal guidelines: Subsidized housing
providers MUST deny you admission if you or
someone in your household:

* was evicted from subsidized housing because
of a drug crime within the past three years,
unless you successfully complete rehab or the
reason for the eviction no longer exists.

* is abusing alcohol or drugs.

* has to register as a sex offender for life.
(Most sex offenses do not result in a lifetime
registration requirement).

* was convicted of producing meth on public
housing property.

Subsidized housing providers CAN, BUT
DON’T HAVE TO, deny you admission if you
or someone in your household:

* committed a violent crime or drug crime.

e committed a sex offense that did not result in
lifetime registration.

e committed a crime that would threaten the
health or safety of other residents, or their
right to not be disturbed.

Providers are mainly limited to considering only
crimes that were committed “a reasonable time”
before your application.

| already live in subsidized housing.

Can | be evicted because of an
old criminal record?

Generally, no, but this can depend on the nature
of the crimes committed. If you were convicted
before you got into subsidized housing, the fact
that you have a record is generally not enough
to evict you. However, you can be evicted if you

commit a new crime, violate the terms of your
parole, or lied on your application about your past
criminal activity.

' When can | be evicted from subsidized
housing for a new crime?

The rules depend on the type of housing. Most of
the crimes that would stop you from getting into
subsidized housing can also result in eviction. You
can be evicted for violent or drug-related crimes,
usually even if they do not occur on the rental
premises. You can also be evicted from subsidized
housing if you have a felony warrant for a new
crime, or for a probation/parole violation.

. Can | be evicted even though | haven't been
arrested or convicted?

Yes. The subsidized housing provider can evict
you if you haven’t been convicted, or even if you
haven’t been arrested. However, if there is not a
conviction, the housing provider must be able to
show that you were involved in criminal activity.
Remember, anything you say in your eviction case
can be used against you in your criminal case.

Can | fight my eviction from subsidized

housing?

Yes. The rules about eviction from subsidized
housing are complicated, and it is possible that
sometimes housing providers may apply them
incorrectly. Get help from your local legal aid
office right away.

Yes. If someone in your household, or your guest,

Can | be evicted even though | wasn't the
person who committed the crime?

or any other person on the premises with your
permission, commits a crime, usually the entire
household can be evicted. Sometimes you will
be able to stay if the person accused of the crime
moves out.

‘ Can | appeal if | am denied admission fo

subsidized housing because of my record?

It depends. There are many different types of
subsidized housing, and the appeal rules depend
on the type of housing. If the housing provider



9 What if Immigration catches me?

You will probably be detained, and
Immigration will decide whether to release
you on bond or deport you.

You have a better chance of obtaining bond
if you can show that you are not going to
run away, that you have family and friends
nearby, a steady job, and a place to live.

How can | get more information?

To find an attorney who works with
immigration issues, go to www.aila.org. For
more information, go to http://reentry.mplp.
org. To find an attorney, contact the State
Bar of Michigan Lawyer Referral Service at
(800) 968-0738. If you cannot afford an
attorney, ask to be referred to your local legal

aid office.

The State Bar of Michigan Justice Initatives
Division, Michigan State Bar Foundation,
Grand Rapids Community Foundation,
and Legal Aid of Western Michigan
provided support for the development of
this brochure. Funding does not necessarily
reflect an endorsement of its content.

SBM

State Bar or MicHIGaM

MICHAEL FRANCE BUILDING
O TOWNSEND STREE]
Lassine, M1 48933-2012

www.michbar.org

This brochure can be downloaded in PDF format
from the State Bar of Michigan website at hztp://www.
michbar.orglprograms/criminalissues.cfm.
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Quick GuIDE

Got a Record?e Know Your Righi‘s

. What if | do not have a Green Card?

Immigration

9 Will | get deported because | was

convicted of a crime?

Depending on your immigration status,
your age, how long you have been in the
U.S., how you entered the U.S., if you have
a U.S. citizen spouse or children, and the

nature of the conviction, you may or may
not be deported.

What if | have a Green Card?

You may still be deported if you are

convicted of any of the following crimes:
* Drug or gun offense

* Fraud, money laundering, bad check,
or similar offense if:
-Committed within five years of
admission to the U.S., and
-Punishable by one year in prison
(even if sentence is less)

* Domestic violence, stalking, or child
abuse or neglect offense

* Crime of violence (murder, rape,

theft, or burglary)

You may be deported if you are convicted of
any of the following crimes:

* Drug or gun offense

* Fraud, money laundering, bad check,
or similar offense

* Domestic violence, stalking, or child
abuse or neglect offense

* Crime of violence (murder, rape, theft,
or burglary)

Where can | get help?

Have your criminal defense attorney consult
an immigration attorney for specific advice
before you take a plea or admit guilt.

You may still be deported even if you do
not go to jail, so be very careful not to take
a plea that keeps you out of jail but gets you
deported.

The American Immigration Lawyers
Association website maintains a list
of Michigan attorneys specializing in
immigration law at wwuw.aila.org.

What if | already took a plea

or was convicted?

It may be possible to expunge or erase your
conviction, but you must be very careful how
it is done to avoid immigration problems.

It may be possible to raise defenses to
deportation if your spouse or child isa U.S.
citizen and depending on the crime and how
long you have been in the U.S.



CircuitBrief Page 1 of 1

From: Bacyinski, Eric (AG) |BacyinskiE@michigan.gov]

Sent: Thursday, February 26, 2009 11:39 AM

To: Wendling, Mike

Subject: AG Opinion request

Prosecutor,

I was able to look into your request for a past opinion from our office dealing with your situation in Port
Huron. From what I've gathered I believe you are legally able to take on the duties of the city atty. for
Port Huron, but can not assume the office; this is what I have gathered from the opinion detailed in the
link below. This is the only opinion I was able to find relevant to your situation. Please do not hesitate to
contact me if you have any questions. Talk to you soon about our late March tour, All the best,

Opinion No. 5359: http://www.ag.state.mi.us/opinion/datafiles/1970s/0p05359 . htm

Eric Bacyinski

Southeast Michigan Constituents Relatzons Analyst
Executive Division ,

Office of the Attorney General

Phone: (313) 456-0142

Fax: (313) 456-0241

Email Address: bacyinskie@michigan.gov

file://C:\Documents and Settings\mwendling\Local Settings\Temporary Internet Files\OLK.... 1/28/2011



Opinion #5359 - : Page 1 of 2

The following opinion is presented on-line for informational use only and does not replace the official version. (Mich
Dept of Aitorney General Web Site - www.ag.state.mi.us)

STATE OF MICHIGAN

FRANK J. KELLEY, ATTORNEY GENERAL

Opinion No. 5359
September 8, 1978
INCOMPATIBILITY:
_ Prosécuting attorney and municipal attorney of a municipality in same county
PROSECUTING ATTORNEY:
Prosecuting attorney and municipal attorney of a municipality in same county
MUNICIPAL ATTORNEY:
Prosecuting attorney and municipal attorney of a municipality in same county

Although a prosecuting attorney may not hold an office as a municipal attorney of a municipality in the same county, he
or she may serve as counsel for such a municipality provided the right to refuse an assignment from the municipality is
reserved. :

Mr. Eugene C. Penzien

Prosecuiing Attormey

Bay County Building

Bay City, Michigan 48706

You reéluested my opinion on the following question:

'May a prosecuting attorney act as attorney for a city, township or village where there has been no Tormal
appointment and acceptance of the office of city, township or municipal attorney as such?”

OAG, 1977-1978, No. 5261, p ___ (February 1, 1978), held that the offices of prosecuting attorney and municipal
attorney for a municipality in the same county are incompatible for the reason that a person may not simulianeously
occupy two public offices where the public trust vested in the holder of each office cannot be served by the same person
because of conflicting obligations of the two positions. Examples of such conflicting obligations are: (1) where one
position is supervisory of the other or, (2) where the two entities served may contract with each other and the office-
holder could find himself on both sides of a bargaining table. :

The prosecutor's principal obligation is to his office as county prosecutor. Ray v Gun Plains Township, 340 Mich 549;
66 NW2d 95 (1954), and OAG 5261, supra. Of principal concern in assessing his or her relationship with the
municipality is whether the attorney has retained the right to refuse an assignment by the municipality on the grounds
that it would conflict with his responsibilities as prosecutor. Where he or she has reserved this discretion, his

http://www.ag.state. mi.us/opinion/datafiles/1970s/0p05359.htm 1/28/2011



Opinion #5359 , _ Page 2 of 2

relationship to the municipality is that of attomey-client rather than holding a municipal office. In such case the docirine
of incompatibility does not apply.

In a letter to Governor William G. Milliken dated Qctober 27, 1970, I held:

T am aware that in OAG 1967-1968, pp. 317, 323, L ruled that a city attorney who is charged with the duty of
taking an active role in the negotiations, preparation and execution of any contracts to which the city is a party
would be-an agent of the city council. Were Mr. Carr appointed as house counsel for Michigan State University ‘
he would undoubtedly be in the same position, However, as he is able o refrain from accepting particular
-assienments that could involve conflicting Joyalties. his position is somewhat different. . . .

't is therefore my opinion that so long as an attorney retains independent status rather than accepts the position

of house counsel. the doctrine of incompatibility does not prohibit him from serving as an attorney for Michigan
State University and also as a member of the board of control of Oakland University. . . ' [Emphasis added]

The taking of an oath of office as 2 municipal attorney is evidence of thie acceptance of an 'office’. Failure to take the
oath is not, however, standing alone, indicative that an attorney is not actually the municipal attorney.

It is therefore my opinion that, although a prosecuting attorney may not hold an office as a municipal attorney of a
municipality in the same county, he or she may serve as counsel for such 2 municipality provided the right to refuse an
assignment from the municipality is reserved.

Frank J. Kelley

Attorney General

http:/fopinion/datafiles/1970s/op05359.htm - -
State of Michigan, Department of Attorney General
Last Updated 11/10/2008 15:49:34

http://www.ag.state.mi.us/opinion/datafiles/1970s/0p05359.htm 1/28/2011



AGREEMENT FOR PROSECUTION SERVICES

RECITALS

WHEREAS, the City of Port Huron (the “City™) is a municipal corporation with
the responsibility of enforcing municipal ordinances within the City; and

WIHEREAS, the City is required to prosecute those violations of city ordmances
committed within the municipal limits; and

~ WHEREAS, the Michigan Attorney General has determined that a county
prosecuting attorney may act as counsel for the City for the purpose of prosecuting a
city’s ordinance cases; and '

WHEREAS, the City desires to contract with the St. Clair County Prosecutor (the
“Prosecutor”) through the County of St. Clair (the “County™), to prosecute violations of
City ordinances committed within the municipal limits of the City; and

WHEREAS, the Prosecutor and County desires to contract with the City to accept
the duty and receive the authority to prosecute those violations of city ordinances cited
within the municipal limits of the City; and : '

WHEREAS, the City and the Prosecutor and the County (together the “Parties™)
have agreed that it is in the best interest of the citizens of Port Huron and the County of
St. Clair that the Prosecutor, and those on his staff, shall be empowered by the City to
enforce Port Huron ordinances;

THEREFORE, in consideration of the foregoing and the City’s payment to the
County of compensation hereinafter provided, the Parties agree as follows:

1. PERFORMANCE OF SERVICES

A. Prosecutor will prosecute all misdemeanor crimes, traffic offenses, and
ordinance violations occurring within the City limits for which an arrest is
made or a citation issued by any employee of the City and appeals thereof
from a magistrate to district court.

B. In addition, Prosecutor agrees to provide the City with the following
specific services: '

(1) Render legal advice, when requested, to the City’s police department
and police officers on a 24 hour/7 days per week basis (insofar as

-



(2)

(3)

4)

(5)
(6)

(7

8

®)

possible) regarding all police matters relating to criminal law and
criminal procedure.

Render legal advice to any City employee in the City of Port Huron
with regard to ordinance violations.

Offer consultation with City employees concerning the filing of
charges.

Review complaint requests, arrest and search warrants and matters
related to criminal charges.

Conduct all court hearings necessary to obtain search warrants.

Prepare for and conduct all court hearings or motions scheduled for a
hearing in any case within the scope of this Agreement and any
appeal thereof from a magistrate to district court, consistent with
local practices and need as determined by the Prosecutor. Such
hearings include, but are not limited to, arraignments and motions to
suppress.

Prepare and conduct all trials in any case within the scope of this
Agreement, whether such trial shall be by bench or by jury, and any
appeal thereof.

Keep informed of new developments in criminal law and criminal
procedure.

Handle all forfeitures pursuant to the Michigan Controlled
Substances Act on behalf of the Port Huron Police Department
pursuant to and in accordance with the Letter of Understanding
between the St. Clair County Prosecuting Attorney and the Port
Huron Police Chief attached hereto as Exhibit A.

The inclusion of any services by specific reference in this Agreement is not
intended as an exclusion of other services necessary and proper to
fulfillment of this Agreement.

City agrees that it shall provide Prosecutor the assistance of a legal
stenographer to support the clerical needs for matters covered by this
Agreement. The support services shall include typing and preparation of
warrants, pleadings, subpoenas and other matters associated with the
clerical needs to prosecute the matters subject to this Agreement.

-2



PAYMENT FOR SERVICES

City is responsible to pay directly any and all costs of prosecution of their
respective cases including, but not limited to, witness fees, travel costs and
transcript costs.

In exchange for the services in this Agreement, the City shall pay the County one-
half the prior three years’ average annual ordinance fines paid to the City by the
County. The calculation shall use the immediate prior three calendar years
information provided by the 72" District Court to compute an average annual
amount. Payments shall be made quarterly, with one-quarter the annual payment
on March 31%, June 30th, September 30th, and December 3 1%. The payments for
the initial six month term (July 1, 2009 to December 31, 2009) will be based on
one-half the annual average for 2006, 2007 and 2008 calendar yeats, but prorated
for the six months of the initial agreement (one-half of one-half the prior
average). The payment for the calendar year 2010 will be based on one-half the
annual average for 2007, 2008 and 2009 calendar years.

TERM OF THE AGREEMENT

This Agreement shall be in full force and effect from July I, 2009 through
December 31, 2009, and extend thereafter on a year-by-year basis without the
necessity of notice or renewal. Either party may terminate this Agreement upon
60 days written notice.

MISCELLANEOUS PROVISIONS

A. Independent Contractor. The Parties to this Agreement intend that the
relationship of the City and the Prosecutor shall be that of an independent
contractot. ' |

B. Conflict of Interest. If Prosecutor determines, in his sole discretion, that the
prosecution of a City matter subject to this Agreement creates or will create
a potential or actual conflict of interest or may be inconsistent with his
duties as St. Clair County Prosecutor, Michigan law, State Bar ethics rules,
or that the interest of justice requires it, the Prosecutor may refuse to
prosecute such case and shall promptly notify the City Manager or his
designee. The City agrees that it shall arrange and pay for prosecution of
that particular case. '

C. Discretion. Prosecutor shall have the ultimate discretion in all charging
decisions, plea agreements and disposition of cases prosecuted on behalf of
~ the City, but will consider the requests and input from the City Manager or
his designee with regard to a particular case.

-3-



K.

Compliance Wlth Law. The Parties shall comply with all federal state and
local laws.

| Headings. The headings in this Agreement are inserted for convenience

and identification only and are in no way intended to describe, interpret,
define or limit the scope, extent or intent of this Agreement or any
provisions hereof. -

Severability. Every provision of this Agreement is intended to be
severable. If any term or provision hereof is deemed invalid of
unenforceable by a court of competent jurisdiction, such decision or
decisions shall not affect the validity of the remaining portions hereof,
which shall continue in full force and effect and applicable to all

circumstances to which it may validly apply.

Binding Agreement. This Agreement and the terms and provisions hereof
shall inure to the benefit of and be binding upon the respective successors
and assigns of the parties hereof.

Interpretation. This Agreement shall be liberally construed in accordance
with the general purposes of this Agreement and the laws of the State of
Michigan.

No Presumption. No presumption shall exist in favor of or against any
party to this Agreement as the result of the drafting and preparation of this
document.

Execution. This Agreement may be executed simultaneously in one ot
more counterparts, each of which shall be deemed an original, but all
together shall constitute one and the same instrument.

Authority. The City hereby represents and acknowledges that the
execution of this Agreement has been duly authorized.

ACCEPTANCE

The Parties fully understand all of the provisions of this Agreement and believe
them to be fair, just, adequate and reasonable and accordingly accept the
provisions of this Agreement freely and voluntarily.

(SIGNATURE PAGE FOLLOWS)
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IN WITNESS WHEREOF the parties hereto have made and executed this Agreement the
day and year above written.

BY THE CITY OF PORT HURON
(As provided in Chapter X,
Section 87, of the 1969

City Charter)
APPROVED AS TO SUBSTANCE:
Bruce C. Brown, City Manager | Brian J. Moeller, Mayor
APPROVED AS TO FORM:
John L. Livesay, City Attormey  Susan M. Child, City Clerk

APPROVED AS TO SUFFICIENCY OF FUNDS:

~ John H. Ogden, Director of Finance

ST. CLAIR COUNTY

Michael D. Wendling, Prosecuting Aftorney

Shaun Groden, County Administrator



EXHIBIT A

LETTER OF UNDERSTANDING BETWEEN THE ST. CLAIR COUNTY
PROSECUTING ATTORNEY'S OFFICE AND THE PORT HURON POLICE
DEPARTMENT REGARDING DRUG FORFEITURES

May 19, 2009

It is mutually agreed and understood between the above parties that the St. Clair County
Prosecuting Attorney's Office has agreed to handle all forfeitures initiated by the Port Huron
Police Department (herein after “Port Huron”) under the Controlled Substance Act from this
date forward. '

The Port Huron Police Department agrees that in consideration of the St. Clair County
Prosecuting Attorney's Office handling the above mentioned forfeitures St. Clair County will
receive ten percent (10%) of all forfeitures initiated by Port Huron which will include both
administrative forfeitures as well as those matters taken into litigation. In addition thereto St.
Clair County will receive all bonds which are forfeited by the court as a result of litigated
forfeiture matters. Payments of consideration will be paid to the St. Clair County Prosecutor's
Office Forfeiture Fund and be used in compliance with the Controlled Substance Code.

The parties agree that upon the occurrence of the Port Huron Police Depariment serving
a Notice of Seizure and Intent fo Forfeit upon a person the St. Clair County Prosecuting
Attorney’s Office will be provided a copy of the Notice and any incident reports supporting or
associated with-the seizure and notice. The St. Clair County Prosecuting Attorney’s Office will
thereafter, in consultation with the Port Huron Police Department, handle all contacts,
negotiations and/or settlements with any potential claimants of the property through the
completion of the forfeiture process.

Port Huron also agrees that they shall comply with all legal and procedural requirements
of the St. Clair County Prosecuting Attorney's Office in relation to initiation and completion of all
forfeiture matters. The St. Clair County Prosecuting Attorney's Office will provide Port Huron
with a written list of all procedural requirements set up by the St. Clair County Prosecuting
Attorney's Office for these matters and will update Port Huron with any changes that occur to
these procedures.

It is further understood that if a forfeiture involves real property, that all costs of
associated with the forfeiture including title searches, transcripts or other costs of litigation shall
be advanced by Port Huron. However, these advanced cost shall be reimbursed from the
proceeds of the forfeiture, if any, prior to St. Clair County receiving its percentage share of the
proceeds.

It is further understood that the St. Clair County Prosecuting Attorney's Office will
reserve the right not to proceed with litigated forfeitures in cases where they, in the exercise of
their discretion, determine that forfeiture is not appropriate.

As it relates to administrative forfeitures, Port Huron will maintain administrative records



EXHIBIT A
with relation to notice of intent to forfeit and proof of service thereof together with the record of
notice of forfeiture when the time period has elapsed therefore. Port Huron agrees that they
will administratively transmit 10% of the proceeds of cash that is forfeited directly to St. Clair
County pursuant to this understanding and that they will preserve all material property for
auction or sale as provided by statute on a periodic basis. That the auction or sale as provided
by statute will be held at a time and place that is agreeable to both parties of this agreement on
a periodic basis.

Michael D. Wendling | Donald Porrett
Prosecuting Attorney 7 Chief of Police
St. Clair County Prosecutor’'s Office Port Huron Police Department



\ - Resolution #8
June 8, 2009

Councilmember _Lewandowski offered and moved the adoption of
the following resolution, seconded by Councilmember McCulloch:

WHEREAS, as of July 1, 2009 the City of Port Huron’s Legal Department will be
eliminated; and

WHEREAS, it is necessary to contract with other entities to perform the duties and
responsibilities of the office; and

WHEREAS, an agreement has been prepared between the City of Port Huron and St.
Clair County and the St. Clair County Prosecuting Attorney for asset forfeiture services and
ordinance prosecution services which will be provided by the St. Clair County Prosecuting
Attorney and establishing compensation therefore;

NOW, THEREFORE, BE IT RESOLVED that the City Council hereby approves the
attached contract and authorizes the appropriate City officials to execute the agreement. (See
City Clerk File #09-53)

ADOPTED UNANIMOUSLY

I hereby certify that the above is a true and correct copy of a resolution adopted at a
regular meeting of the Port Huron City Council on June 8, 2009.

Q@féwaﬂ/ ' /’V) Opdd

Stusart M. Child CMC
City Clerk






